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ADMINISTRATIVE LAW, PROCESS AND PROCE- 
DURE PROJECT FOR THE 21ST CENTURY 


TUESDAY, NOVEMBER 14, 2006 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 3:27 p.m., in Room 
2141, Rayburn House Office Building, the Honorable Chris Cannon 
(Chairman of the Subcommittee) presiding. 

Mr. Cannon. I would like to apologize to the witnesses for the 
late start. The votes, and people chatting in the halls, make the 
gauntlet from the Capitol here virtually impassable. So I apologize 
to you, and I appreciate your patience and look forward to your tes- 
timony. 

Today’s hearing is a fitting way to bring to a close the 109th 
Congress. The Committee on the Judiciary, as one of its very first 
items of business for this Congress, authorized the Subcommittee 
on Commercial and Administrative Law to undertake a comprehen- 
sive study of administrative law, process and procedure on January 
26, 2005, as part of the Committee’s oversight plan for the 109th 
Congress. 

This hearing represents the culmination of that 2-year study 
known as the Administrative Law, Process and Procedure Project 
for the 21st Century. Over the course of this project, the Sub- 
committee conducted six hearings, participated in three symposia, 
and sponsored several empirical studies. 

Topics examined as part of this project included the adjudicatory 
process of agencies; the role of public participation in rulemaking; 
the process by which agency rulemaking is reviewed by the Con- 
gress, the President, and the Judiciary; and the role of science in 
the regulatory process. 

From its very inception, this project has been a thoroughly bipar- 
tisan and nonpartisan undertaking. To that end, I want to thank 
the Subcommittee Ranking Member, Mr. Watt for his active and 
unwavering support throughout this undertaking, and point out 
that I look forward to working with him in whichever chairman- 
ship he assumes in the next Congress. 

It is also important to remember that this project was inspired 
and initiated by the House Judiciary Chairman, Jim Sensen- 
brenner. The project is a testament to the Chairman’s deep and 
long-standing commitment to improving the law and procedure in 
general, and, in particular, to improving the administrative and 
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rulemaking process. Accordingly, we thank the Chairman for his 
insight and leadership in allowing the Subcommittee to spearhead 
this endeavor. 

It is also appropriate at this time to extend our sincere thanks 
to the Congressional Research Service and its director, Dan 
Mulhollan, for devoting so many critical resources — physical, finan- 
cial, and human — to this project. 

The three witnesses who appear today on hehalf of CRS, namely, 
Mort Rosenberg, Curtis Copeland and T.J. Halstead, deserve much 
of the credit for playing such a major role in guiding the project 
and ensuring its success. 

It is my sincere hope that the findings and recommendations of 
the project’s report, which will be issued later this month, will not 
just sit on the proverbial shelf to gather dust. Rather, it should be- 
come a valuable legacy for the next Congress. 

Let me cite just one example. One of the most important legacies 
of the project is that it underscored the absolute and urgent need 
to have a permanent, neutral, nonpartisan think tank that can dis- 
passionately examine administrative law and process and that can 
make credible recommendations for reform. Clearly, I am referring 
to the need to reactivate the Administrative Conference of the 
United States. Although reauthorized in the 108 th Congress with 
overwhelming bipartisan support, the Conference remains to be 
funded. 

The extremely nominal investment to fund ACUS would redound 
in billions of savings in taxpayer dollars. Accordingly, I encourage 
our Subcommittee Members on both sides of the aisle to continue 
to pursue this very worthy cause in the waning days of this Con- 
gress, and, if that fails, in the next Congress. 

[The prepared statement of Mr. Cannon follows:] 

Prepared Statement of the Honorable Chris Cannon, a Representative in 

Congress from the State of Utah, and Chairman, Subcommittee on Com- 
mercial and Administrative Law 

Today’s hearing is a fitting way to bring to a close the 109th Congress. The Com- 
mittee on the Judiciary — as one of its very first items of business for this Con- 
gress — authorized the Subcommittee on Commercial and Administrative Law to un- 
dertake a comprehensive study of administrative law, process and procedure on Jan- 
uary 26, 2005 as part of the Committee’s Oversight Plan for the 109th Congress. 

This hearing represents the culmination of that two-year study, known as the Ad- 
ministrative Law, Process and Procedure Project for the 21st Century. Over the 
course of this Project, the Subcommittee conducted six hearings, participated in 
three symposia, and sponsored several empirical studies. 

Topics examined as part of this Project included the adjudicatory process of agen- 
cies; the role of public participation in rulemaking; the process by which agency 
rulemaking is reviewed by the Congress, the President, and the judiciary; and the 
role of science in the regulatory process. 

From its very inception, this Project has been a thoroughly bipartisan and non- 
partisan undertaking. To that end, I thank the Subcommittee Ranking Member, Mr. 
Watt, for his active and unwavering support throughout this undertaking. 

It is also important to remember that this Project was inspired and initiated by 
House Judiciary Chairman Jim Sensenbrenner. The Project is a testament to the 
Chairman’s deep and longstanding commitment to improving the law and procedure 
in general, and, in particular, to improving the administrative and rulemaking proc- 
ess. Accordingly, we thank tbe Chairman for his insight and leadership in allowing 
the Subcommittee to spearhead this endeavor. 

It is also appropriate at this time to extend our sincere thanks to the Congres- 
sional Research Service and its Director, Dan Mulhollan, for devoting so many crit- 
ical resources — physical, financial, and human — to this Project. The three witnesses 
who appear today on behalf of CRS, namely, Mort Rosenberg, Curtis Copeland, and 
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T.J. Halstead deserve much of the credit for playing such a major role in guiding 
the Project and ensuring its success. 

It is my sincere hope that the findings and recommendations of the Project’s re- 
port, which will be issued later this month, will not just sit on the proverbial shelf 
to gather dust. Rather, it should become a valuable legacy for the next Congress. 

Let me cite just one example. One of the most important legacies of the Project 
is that it underscored the absolute and urgent need to have a permanent, neutral, 
nonpartisan think-tank that can dispassionately examine administrative law and 
process and that can make credible recommendations for reform. 

Clearly, I am referring to the need to reactivate the Administrative Conference 
of the United States. Although reauthorized in the 108th Congress with over- 
whelming bipartisan support, the Conference remains to be funded. 

The extremely nominal investment to fund ACUS would redound in billions of 
savings in taxpayer dollars. Accordingly, I encourage our Subcommittee Members — 
on both sides of the aisle — to continue to pursue this very worthy cause in the wan- 
ing days of this Congress and, if that fails, in the next Congress. 

Mr. Cannon. I now turn to my colleague Mr. Watt, the distin- 
guished Ranking Member — soon to he more distinguished — of the 
Subcommittee, and ask him if he has any opening remarks. 

Mr. Watt. Thank you, Mr. Chairman. I assure you that being a 
Chair or a Ranking Member is not, by definition, more distin- 
guishing or less distinguishing. 

Mr. Cannon. I agree with the gentleman. I hope that I don’t lose 
much stature in the process. It would be hard for you to gain more 
stature because you’re a person of great accomplishments and dis- 
tinction already. 

Mr. Watt. It does feel good. 

Mr. Cannon. Now let’s not rub it in, okay? 

Mr. Watt. I will just, if it is all right, Mr. Chairman, ask unani- 
mous consent to revise and extend my remarks and submit a state- 
ment for the record, and will make a very brief comment about this 
hearing because I think it is important for us to do the follow-up. 
And hopefully whoever is in charge of this Subcommittee and Com- 
mittee next term of Congress will not allow this to go unnoticed, 
and the package of recommendations will be implemented. 

We are in thorough need of reform in Government agencies and 
the administrative procedures since we haven’t had a major reform 
in over a decade, when we had the National Performance Review 
and the second Clinton/Gore term began to focus on some of these 
issues, so I think this is important. The Chair has put it at the top 
of his agenda, and I hope some Chair will put it at the top of their 
agenda in the next term of Congress if nothing is done this year. 

That having been said, Mr. Chairman, I would ordinarily yield 
back, but if this is to be the last meeting of our Subcommittee in 
this term of Congress, I think I would be remiss not to express my 
gratitude to you and my high admiration for the manner in which 
you have conducted this Subcommittee and consulted with me as 
the Ranking Member. It’s the kind of consultation that I think is 
important, and that the American people are saying they desire to 
have Republicans and Democrats have. And from my part, you can 
be assured wherever I am, as a Chair, it will be my intention to 
exercise the same kind of consultation as we go forward, either on 
this Subcommittee or on whatever Subcommittee I’m on, on Judici- 
ary or Financial Services, which I may also be eligible for a Sub- 
committee on. 
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So you’ve set a good model for us and set a high standard for bi- 
partisanship and consultation and respect and friendship, and I 
just publicly want to express my thanks to you for that. 

And with that, I’ll yield back the balance of my time. 

Mr. Cannon. I want to thank the gentleman for those kind re- 
marks. I can’t imagine any kinder thing being said about me, ex- 
cept possibly that I’m a good father, but you don’t know my family, 
so that’s beyond your purview. But thank you very much for those 
kind comments. 

And I would just point out that America has evolved, it’s grown 
in the last 10 or 12 or 15 years, and I think the next Congress is 
going to be an opportunity to focus on what America needs and not 
in a partisan fashion. There are many, many issues that are truly 
nonpartisan that are important, and I look forward to working with 
the gentleman on many of those issues. 

Without objection, the gentleman’s entire statement will be 
placed in the record. Hearing no objection, so ordered. 

[The information referred to was not available.] 

Mr. Cannon. I ask unanimous consent to include a letter from 
the American Bar Association in the prehearing record. Hearing no 
objection, so ordered. 

[The information referred to can be found in the Appendix.] 

Mr. Cannon. Without objection, all Members may place their 
opening statements in the record at this point. Hearing no objec- 
tion, so ordered. 

Without objection, the Chair will be authorized to declare re- 
cesses of the hearing at any point. Hearing no objection, so ordered. 

I ask unanimous consent that the Members have 5 legislative 
days to submit written statements from the conclusion of today’s 
hearing record. Hearing no objection, so ordered. 

I am now pleased to introduce today’s witnesses for today’s hear- 
ing. 

Our first witness is Mort Rosenberg, a specialist in American 
public law in the American Law Division at the CRS. In all matters 
dealing with administrative law, Mort has been the Judiciary Com- 
mittee’s right hand. For more than 25 years he’s been associated 
with CRS. Prior to his service at that office, he was chief counsel 
at the House Select Committee on Professional Sports, among other 
public service positions he’s held. In addition to these endeavors, 
Mort has written extensively on the subject of administrative law. 
He obtained his undergraduate degree from New York University 
and his law degree from Harvard Law School, and he has been a 
remarkable help us to through this process, and I want to thank 
you for that, Mr. Rosenberg. 

Our second witness is Dr. Curtis Copeland, a specialist in Amer- 
ican Government at CRS. Dr. Copeland’s expertise, appropriately 
relevant to today’s hearing, is Federal rulemaking and regulatory 
policy. In addition to this area of expertise. Dr. Copeland also 
heads the Government and Finance Divisions, Executive and Judi- 
ciary Section at CRS, which covers issues ranging from Federal fi- 
nancial management to the appointment of Supreme Court Jus- 
tices. Prior to joining CRS, he held a variety of positions at the 
Government Accountability Office over a 23-year period. Dr. 
Copeland received his Ph.D. From the University of North Texas. 
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Our final witness is T.J. Halstead, a legislative attorney in the 
American Law Division of CRS, and in this capacity is one of CRS’s 
primary analysts on administrative law and separation of powers 
issues. Before joining CRS in 1998, Mr. Halstead received both his 
undergraduate and law degrees from the University of Kansas. 

We understand and appreciate that as CRS staff, your testimony 
will be confined to technical, professional and nonadvocative as- 
pects of the hearing subject matter pursuant to congressional 
guidelines on objectivity and nonpartisanship. 

I extend to each of you my warm regards and appreciation for 
your willingness to participate in today’s hearing. 

In light of the fact that your written statements will be included 
in the hearing record, I request that you limit your oral remarks 
to 5 minutes. Accordingly, please feel free to summarize or high- 
light the salient points of your testimony. 

You will note that we have a lighting system that starts with a 
green light. After 4 minutes it turns to a yellow light, and then at 
5 minutes it turns to a red light. It is my habit to tap the gavel 
or a pencil at 5 minutes. We would appreciate it if you would finish 
up your thoughts within that time frame. We don’t want to cut peo- 
ple off, and certainly not in the middle of your thinking, so it’s not 
a hard red light or a hard termination. 

After you’ve presented your remarks, the Subcommittee Mem- 
bers, in the order they arrive, will be permitted to ask questions 
of the witnesses subject to the 5-minute limit. I suspect that won’t 
be a real long event. 

Let me just say we welcome Mr. Chabot, who has joined us here 
on this end. 

I would ask the witnesses to rise and raise your hand to take the 
oath. 

[Witnesses sworn.] 

Mr. Cannon. The record should reflect that all the witnesses an- 
swered in the affirmative. 

Mr. Rosenberg, would you now proceed with your testimony. 

TESTIMONY OF MORTON ROSENBERG, ESQ., SPECIALIST IN 

AMERICAN PUBLIC LAW, CONGRESSIONAL RESEARCH SERV- 
ICE, WASHINGTON, DC 

Mr. Rosenberg. Thank you, Mr. Chairman. Thank you, Mr. 
Watt. I just want to reiterate that I am honored not only to appear 
before you again, but also for giving me the opportunity to do the 
kind of work we’ve been doing for the last 2 years. It’s been an edu- 
cation for me, and it’s been a fruitful endeavor to put together, you 
know, symposia, be at these hearings, and to generally support the 
work of this Committee in identifying emerging issues. 

Today, my CRS colleagues Curtis Copeland and T.J. Halstead 
and I will try to brief you on the status of the Process and Proce- 
dure Project and what might be done in the future. My testimony 
will focus on the potential significance of the reactivation of ACUS, 
and one of the seven elements of the project, the Congressional Re- 
view Act. Curtis and T.J. Will discuss the other six elements of the 
study. 

With respect to ACUS, I’ve always thought that in this part of 
the project there was, you know — of course it’s important for it to 
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be the reactivation that occurred in 2000 — the reauthorization that 
occurred in 2004 was important, and that the funding and ultimate 
reactivation of ACUS was not important at that moment. But at 
some particular point — and our experience with our studies under- 
lines the fact that there is a need for an organization like ACUS, 
which provided nonpartisan, nonbiased, comprehensive, practical 
and cost-effective assessments and guidance on a wide range of 
agency processes, procedures and practices, a history that has been 
well documented before this Committee. 

What struck me as important was one of the study projects that 
we commissioned, the one which Professor West conducted with re- 
gard to participation in the — public participation in the prenotice 
and comment period. His excellent study was, you know, hindered 
a great deal by the fact that, as his testimony before this Com- 
mittee revealed, that his entree to the Committee, to the agencies 
that he was attempting to get information and to do his assess- 
ments was met with recalcitrance and suspicion. Generally, the 
best information that he got was through informal interviews that 
were in, you know, deep, you know, background from knowledge- 
able officials of these agencies. 

That was not true during the heyday of the Administrative Con- 
ference. Its reputation of credibility, of nonpartisanship, and exper- 
tise opened doors when an ACUS-sponsored researcher came to the 
door because there was a certain amount of self-interest involved. 
The reputation of ACUS as an entity that would provide expert 
guidance redounded, and the kinds of studies and suggestions for 
the agencies to — ^you know, to change their practices or to under- 
take new ways of decisionmaking redounded to their benefit so that 
there was a self-interest involved in having an ACUS study that 
could help that agency. So that reactivation, you know, that could 
be looked to as an extraordinarily important aspect to it. 

I also enjoyed very much the empirical — the symposia that we 
conducted, as well as the — one of the more symposia — at least, and 
most interesting was the science and rulemaking symposium, from 
which, after questioning some of the members of the panel on advi- 
sory bodies, we discovered that nobody knew how many science ad- 
visory bodies were out there. Nobody knew what the selection proc- 
ess was — these were among experts in this field — and as a result 
of that revelation in itself — and the panels at that science symposia 
were quite excellent — we commissioned a study to develop a tax- 
onomy of science advisory committees in the Federal Government, 
a study that will be completed sometime next June, and we’ll 
present it to this Committee, which will tell us, you know, how 
many there are, how they’re selected, how they’re vetted, how they 
deal with conflicts of interest and various important information 
about these advisory committees that will allow Congress to decide 
whether any kinds of legislative actions needs more regulating. 

The symposium we held on September 11 on Presidential, Con- 
gressional and Judicial Control of Rulemaking was also one that I 
would recommend to scholars, Congresspeople, everybody to read 
the transcript. One of the themes and one of the things that came 
across very well was the constitutional dimension of the study, or 
parts of the study, that you are engaged in. And I will talk about 
that, you know, in a few moments. 
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I chaired the panel on the Congressional Review Act, and of 
course I’ve spoken about the Congressional Review Act with you at 
one of your hearings. The panel was interesting, revealing, and I’d 
like to say a few words about the Congressional Review Act and 
where we could go from here. 

Congress’ stated objective of setting in place an effective mecha- 
nism to keep it informed about the rulemaking activities of Federal 
agencies which would allow for expeditious congressional review 
and possible nullification of particular rules may not have been 
met. That was the clear result of the testimony there and the dis- 
cussion. Statistically, to date, over 43,000 rules have been reported 
to Congress, including over 630 major rules, and only one, the De- 
partment of Labor’s ergonomics standard, was disapproved in 2001. 
Many analysts believe that the negation of the ergonomics rule was 
a singular event, not likely to be repeated. 

Witnesses at your hearing pointed to structural defects in the 
mechanism, most commonly the lack of a screening mechanism to 
identify rules that warranted review by jurisdictional Committees, 
and then expedited consideration process in the House — the lack of 
an expedited consideration process in the House that com- 
plemented the Senate’s procedures, as well as numerous interpre- 
tive difficulties of key statutory provisions that seemed to deter use 
of the mechanism. 

One witness at the hearing, Todd Gaziano of the Heritage Foun- 
dation, while agreeing with the structural critique, suggested that 
the law’s presence and the threat of a filing of a joint resolution 
of disapproval had had a degree of influence that could not be ig- 
nored. He agreed, however, that the framers of the legislation an- 
ticipated that the mechanism would provide an incentive for legis- 
lators to insist on institutional accountability as a response to criti- 
cisms of Congress that it had been delegating vast amounts of law- 
making authority to executive agencies without maintaining coun- 
tervailing checks on the exercise of that authority. 

There was also recognition among the witnesses that the estab- 
lishment of a joint Committee that would screen rules, recommend 
action to jurisdictional Committees in both Houses could provide 
the coordination and information that were necessary to inform the 
bodies sufficiently and in a timely manner and nature of such to 
take appropriate legislative actions. 

The balanced nature of such a joint Committee and its lack of 
substantive authority appeared to provide a way to allay political 
concerns over turf intrusions. The House Parliamentarian, John B. 
Sullivan, agreed that such a joint Committee was a viable con- 
struct. 

A further question raised at the March hearing, and again at the 
panel discussion of the Congressional Review Act in the September 
11th symposium, was whether it was necessary to have all the 
rules reported and reviewed. It was suggested that only major 
rules need be reported, which would save legislative time, and also 
money; and that the many rules, the thousands that have come be- 
fore Congress, simply aren’t of a stature that needs to be addressed 
by a jurisdictional Committee. 

There was no consensus, however, among the panelists as to who 
or how a major rule would be defined. There was an agreement 
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among the panelists that the nonsubstantive advisory joint Com- 
mittee would be a politically viable screening mechanism, but not 
the same unanimity with respect to an expedited House consider- 
ation procedure. Former House Parliamentarian, Charles Johnson, 
explained that it was likely that the lack of a parallel House expe- 
dited procedure in the CRA was purposeful. He explained that the 
House leadership believes that the House is a majoritarian institu- 
tion, and that expedited procedures undermines majority rule. 

One panelist. Professor Jack Beermann, expressed a view that 
making it easier for Congress to overturn an agency rule may come 
at a very high political cost. He asks the question, “does Congress 
really want to be in the position where it is perceived that every- 
thing an agency does is their responsibility, since they’ve taken it 
on and reviewed it under this mechanism? Do they want to have 
that perception?” He concluded, “I think that this may just increase 
the blaming opportunities for Congress.” 

Professor Beermann also stated the belief that — similar to that 
expressed by Todd Gaziano, that the current CRA has the effect of 
forcing the executive to negotiate, which is a satisfactory result, in 
his view. I don’t think there is a lot of empirical evidence to sup- 
port those comments, but it is a view that’s prevalent out there. 

Proponents of the CRA concept, however, argue that it reflects a 
congressional recognition of the need to enhance its own political 
accountability, and thereby strengthening the perception of legit- 
imacy and competence of the administrative rulemaking process. 

It is also said to rest on an understanding that broad delegations 
of rulemaking authority to agencies are necessary and appropriate, 
and will continue for the indefinite future. The Supreme Court’s 
most recent rejection in 2001 in the Whitman case of an impending 
revival of the so-called nondelegation doctrine is impetus for Con- 
gress to consider several facets and ambiguities of the current 
mechanism. 

Absent congressional review, it is argued, current instances of 
avoidance in notice and comment, rulemaking, lack of full reporting 
of covered rules to be submitted under the CRA, and increasing 
Presidential control over the rulemaking process will likely con- 
tinue. Professor Paul Verkuil, who was on the CRA panel, was a 
particularly strong voice for this view at the symposium. 

Let me conclude by observing that much of the Administrative 
Law Project has an important constitutional dimension, raising the 
crucial question of where ultimate control of agency decisionmaking 
authority lies in our constitutional scheme of separated, but bal- 
anced powers. The tension and conflicts of this scheme were well 
brought forth and voiced in CRS’s symposium on Presidential, Con- 
gressional and Judicial Control of Rulemaking. 

There can be little doubt as to Congress’ authority to make the 
determinative decisions with respect to the wisdom of any par- 
ticular agency rulemaking, and to prescribe the manner in which 
congressional review will be conducted. Whether or not to do so is 
a political decision, a hard one with many practical consequences. 

I thank you, and I’ll welcome questions. 

Mr. Cannon. Thank you, Mr. Rosenberg. 

[The prepared statement of Mr. Rosenberg follows:] 
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- 2 - 

Mr. Chairman and Members of the Subcommittee 


I am honored to appear before you again to present another progress report on CRS’s 
efforts with respect to the unique and important study project initiated by the leadership of 
theHouseJudiciary Committee and your Subcommittee. Youwereconcernedthatinthelast 
decade, a period coincident with the absence of the Administrative Conference of the United 
States, many new issues of administrative law, process, and procedure had emerged that had 
not been properly addressed or perhaps even identified. Today my CRS colleagues, Curtis 
Copeland and T.J. Halstead, and I will brief you on the status of the study project and what 
might be done in the future. My testimony will focus on the potential significance of the 
reactivation of ACUS and on one of the seven elements of the project, the Congressional 
Review Act. Curtis and T.J. will briefly discuss the other six elements of the study. Let me 
start with some background. 

The Administrative Law, Process, and Procedure Project (Project) has been a bi- 
partisan undertaking of the House Judiciary Committee, overseen and conducted by its 
Subcommittee on Commercial and Administrative Law. It has had two principal goals: to 
reauthorize and to substantiate the need to reactivate the Administrative Conference of the 
United States (ACUS), and, simultaneously, to set in motion a study process that would 
identify the important issues of administrative law, process, and procedure that have 
emerged in the eleven year hiatus since its demise that would serve as a basis for either 
immediate legislative consideration and action by the Committee or as the initial agenda for 
further studies by a reactivated ACUS. 

Initial success was achieved by the Committee with respect to the first effort with the 
enactment oftheFederal Regulatory Improvement Act of 2004, Pub. L. 108-401, on October 
4, 2004, reauthorizing ACUS. But, as of this date, funding legislation has not been passed. 

Action to accomplish the second goal was initiated by the Committee’s adoption of an 
oversight plan forthe 1 09'^ Congress which made a study of emergent administrative law an 
process issues a priority oversight agenda item for the Subcommittee on Commercial and 
Administrative Law. The oversight plan identified seven general areas for study: ( I ) public 
participation in the rulemaking process; (2) congressional review of agency rulemaking; (3) 
presidential review of agency rulemaking; (4)judicial review of agency rulemaking; (5) the 
agency adjudicatory process; (6) the utility of regulatory analyses and accountability 
requirements; and (7) the role of science in the regulatory process. The Subcommittee, in 
turn, tasked the Congressional Research Service (CRS) with coordinating the research effort. 

ACUS 

In previous testimony 1 have suggested that AC U S being in operation was not essential, 
at least initially, to the success of the Committee's Project. It is anticipated that many of the 
results of the studies and symposia will be directly useful in supplying the basis for 
necessary legislative action. Other results should be available to affected agencies and may 
inform or influence action to remedy administrative process shortcomings. In the view of 
many, however, the value in the long term of an operational ACUS for a fairer, more 
effective, and more efficient administrative process is inestimable, but sure, and is evidenced 
by the strongly supported congressional reauthorization in 2004. As you are aware, CRS 
does not take a position on any legislative options, and it is not my intent to espouse such 
a position on behalf of CRS. It may be useful, however, for this public record to re-state the 
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rationale that appears to have been successful in supporting the passage of the ACUS 
reauthorization measure. 

ACUS’ past accomplishments in providing non-partisan, non-biased, comprehensive, 
and practical assessments and guidance with respect to a wide range of agency processes, 
procedures, and practices is well documented.^ During the hearings considering ACUS’ 
reauthorization, C. Boyden Gray, a former White House Counsel in the George H.W. Bush 
Administration, testified before your Subcommittee in support of the reauthorization of 
ACUS, stating; ''Through the years, the Conference was a valuable resource providing 
information on the efficiency, adequacy and fairness of the administrative procedures used 
by administrative agencies in carrying out their programs. This was a continuing 
responsibility and a continuing need, a need that has not ceased to exist.” ^ Further evidence 
of the widespread respect of, and support for, ACUS’ continued work at the hearings was 
presented by Supreme Court Justices Antonin Scalia and Stephen Breyer. Justice Scalia 
stated that ACUS “was a proved and effective means of opening up the process of 
government to needed improvement,” and Justice Breyer characterized ACUS as “a unique 
organization, carrying out work that is important and beneficial to the average American, at 
a low cost.”^ Examples of the accomplishments for which ACUS has been credited range 
from the simple and practical, such as the publication of time saving resource material, to 
analyses of complex issues of administrative process and the spurring of legislative reform 
in those areas. ^ 

During the period of its existence Congress gave ACUS facilitative statutory 
responsibilities for implementing, among others, the Civil Penalty Assessment 
Demonstration Program; the Equal Access to Justice Act; the Congressional Accountability 
AcftheMagnuson-Moss Warranty-Federal Trade Commissi on Improvement Act; provision 
of administrative law assistance to foreign countries; the Government in the Sunshine Act 
of 1 976; the Railroad Revitalization and Regulatory Reform Act of 1 976; the Administrative 
Dispute Resolution Act; and the Negotiated Rulemaking Act. 

In addition, ACUS produced numerous reports and recommendations that may be seen 
as directly or indirectly related to issues pertinent to current national security, civil liberties, 
information security, organizational, personnel, and contracting issues that often had 
government-wide scope and significance. 


‘ See e.g . , Gar\' J. Edles, The Continuing Need for An Administrative Conference. 50 Adm. L. Rev. 
101 (1998); Toni M, Fine, A Legislative Analysis of tlie Demise of ACUS, 30 Ariz. St. L.J, 19 
(1998); Jeffrey Lubbers. “Tf It Didn’t Exist, It Would Have to Be Tnvcntcd.”-Rcviviiig the 
Administrative Conference, 30 Ariz. St. L.J. 147 (1998); Paul R. Verkuil, Speculating About the 
Next Administrative Conference; Connecting Public Management to the Legal Process. 30 Ariz. St. 
L.J. 187 (1998). 

• C. Boyden Gray, Testimony Before tlie U.S. House of Representatives, Coimnittee on the Judiciary', 
Subcommittee on Commercial and Administrative Law, Hearing on the Rcauthorization of the 
Administrative Conference of the United States, 108^'’ Cong., 2d Scss. (June 24, 2004). 

^ Hearing on the Reauthorization of the Administrative Conference of the United States, 1 08'*' Cong,, 
2d Scss. (May 20, 2004). 

" Fine, supra, note 1 at 46. See also Gary' J. Edles, The Continuing Need for an Administrative 
Conference, 50 Admin, L. Rev. 101, 117 (1998); Jeffrey Lubbers, Reviving the Administrative 
Conference of the United States, 5 1 Dec. Fed. Law 26 (2004). 
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ACUS evolved a structure to develop objective, non-partisan analyses and advice, and 
a meticulous vetting process, which gave its recommendations credence. Membership 
included senior (often career) management agency officials, professional agency staff, 
representatives of diverse perspectives of the private sector who dealt frequently with 
agencies, leaders of public interest organizations, highly regarded scholars from a variety of 
disciplines, and respected jurists. Although in the past the Conference’s predominant focus 
was on legal issues in the administrative process, which was reflected in the high number 
of administrative law practitioners and scholars, membership qualification has never been 
static and need not be. Hearing witnesses and commentators on the revival of ACUS have 
strongly suggested that the contemporary problems facing a new ACUS will include 
management as well as legal issues. The Committee can help assure that ACUS’s roster of 
experts will include members with both legal backgrounds and those with management, 
public administration, political science, dispute resolution, and law and economics 
backgrounds. It could also encourage that state interests be included in the entity’s 
membership. 

All observers, both before and after the demise of ACUS in 1995, have acknowledged 
that the Conference was a cost-effective operation. In its last year, it received an 
appropriation of $1 .8 million. But all have agreed that it was an entity that throughout its 
existence paid for itself many times over through cost-saving recommended administrative 
innovations, legislation and publications. At the heart of this cost saving success was the 
ability of ACUS to attract outside experts in the private sector to provide hundreds of hours 
of volunteer work without cost and the most prestigious academics for the most modest 
stipends. The Conference was able to “leverage” its small appropriation to attract 
considerable in-kind contributions for its projects. In turn, the resulting recommendations 
from those studies and staff studies often resulted in huge monetary savings for agencies, 
private parties, and practitioners. Some examples include: In 1994, the FDIC estimated that 
its pilot mediation program, modeled after an ACUS recommendation, had already saved it 
$9 million. In 1996, the Labor Department, using mediation techniques suggested by the 
Conference to resolve labor and workplace standard disputes, estimated a reduction in time 
spent resolving cases of 7 to II percent. The President of the American Arbitration 
Association testified that ACUS’s encouragement of administrative dispute resolution had 
saved “millions of dollars” that would otherwise have been spent for litigation costs. 
ACUS’s reputation for the effectiveness and the quality of its work product resulted in 
contributions in excess of $320,000 from private foundations, corporations, law firms, and 
law schools over the four-year period prior to its defunding. Finally, in his testimony before 
the Subcommittee Justice Sc alia commented, when asked about the cost-effectiveness of the 
Conference, that it was difficult to quantify in monetary terms the benefits of providing fair, 
effective, and efficient administrative justice processes and procedures. 

I would note that ACUS’ established credibility and non-partisan reputation opened 
doors at federal agencies and allowed access to ACUS-sponsored research to internal 
operational information that normally would not have been been available otherwise. 
Professor William West testified before this Subcommittee of the reluctance of most 
agencies to provide him with information vital to his study on public participation at the 
development stage of a rulemaking proceeding. His requests for information were often met 
with reluctance and suspicion and his most valuable contacts with knowledgeable officials 
were on deep background. This was not the usual ACUS experience where agency 
cooperation was generally the rule. ACUS researchers were often welcomed because the 
results of their studies redounded to the benefit of the agency. 
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Reactivation of ACUS to make it operational would come at an opportune time. Let 
me provide some examples that respond to the Committee’s interests. As 1 have indicated 
to you in past testimony and written memoranda, the Departments of Homeland Security’s 
(DHS) response to Hurricane Katrina and its continuing efforts to stabilize and adjust its 
organizational units to achieve optimum efficiency and responsiveness in planning for and 
successfully dealing with terrorist or natural disaster incidents have been and are continuing 
to receive considerable congressional attention and criticism. Both these issues, and the role 
ACUS might play in resolving them, appear closely related. 

The Katrina catastrophe, for example, raised a number of questions as to the 
organization, authority and decisionmaking capability of DHS’ Federal Emergency 
Management Agency (FEMA). Previously an independent, cabinet-level agency reporting 
directly to the President, FEMA was made a subordinate agency in the creation of DHS and 
saw some of its authority withdrawn and placed elsewhere and its funding reduced. 
Suggestions were made that these and other administrative operating deficiencies contributed 
to ineffective planning and responses that included communications break-downs among 
Federal, State and local officials, available resources not being used, and official actions 
taken too late or not taken at all, among others.' It was also suggested that FEMA revert to 
its previous independent status outside of DHS. In October 2006 Congress acted by 
“reassembling” FEMA as a “distincf’ entity within DHS. A reactivated and operational 
ACU S could be tasked with reviewing, assessing and making recommendations with respect 
to FEMA’s new role, how it should play that role, and the authorities it needs to fulfill that 
role, as well as assessing the need for more comprehensive authority for such emergency 
situations. 

The terrorist attacks of September 11, 2001, have had and will continue to have a 
profound effect on governmental processes. One of the initial responses to the 9/1 1 attacks 
was the creation in November 2002 of the Department of Homeland Security (DHS), a 
consolidation of all or parts of 22 existing agencies. Each of the agencies transferred to DHS 
had its own special organizational rules and rules of practice and procedure. Additionally, 
many of the agencies transferred have a number of different types of adjudicative 
responsibilities. These include such diverse entities as the Coast Guard and APHIS which 
conduct formal-on-the record adjudications and have need for ALJs; and formal rules of 
practice, the Transportation Security Administration and the Customs Service, which have 
a large number of adjudications but do not use ALJs; and the transferred Immigration and 
Naturalization Service units which also perform discrete adjudicatory functions. The statute 
is silent as to whether, and to what extent, these adjudicatory programs should be combined 
and careftil decisions about staffing and procedures are still required. Similarly, all the 
agencies transferred have their own statutory and admini strative requirements for rulemaking 
that likely will have to be integrated. Also, the legislation gives broad authority to establish 
flexible personnel policies. Further, provisions of the DHS Act eliminated the public’s right 
of access under the Freedom of Information Act and other information access laws to 
“critical infrastructure information” voluntarily submitted to DHS. The process of 
integration and implementation of the various parts of the legislation goes on and is likely 
to need administrative fine tuning for some time to come. Again, a reactivated ACUS could 
have a clear role to play here. 


' See. e.g.. Susan B. Glassnerand Michael Grunwald. Hurricane Katrina- What Went Wrong, Wash. 
Post.. Sept. 1L 2005,ALA6-A8. 
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The recommendations of the 9/11 Commission with respect to reforms and 
restructuring of the intelligence community were recognized by the Commission as having 
the potential of profoundly affecting government openness and accountability. It noted: 

Many of our recommendations call for the government to increase its 
presence in our lives- for example, by creating standards for the 
issuance of forms of identification, by better securing our borders, by 
sharing information gathered by many different agencies. We also 
recommend the consolidation of authority over the now far-flung 
entities constituting the intelligence community. The Patriot Act 
vests substantial powers in our federal government. We have seen 
the government use the immigration laws as a tool in its counter- 
terrorism effort. Even without changes we recommend, the American 
public has vested enormous authority in the U.S. government. 

At our first public hearing on March 3 1, 2003, we noted the need 
forbalance as our government responds to the real and ongoing threat 
of terrorist attacks. The terrorists have used our open society against 
us. In wartime, government calls for greater powers, and then the 
need for those powers recedes after the war ends. This struggle will 
go on. Therefore, while protecting our homeland, Americans should 
be mindful of threats to vital personal and civil liberties. This 
balancing is no easy task, but we must constantly strive to keep it 
right. This shift of power and authority to the government calls for 
an enhanced system of checks and balances to protect the precious 
liberties that are vital to our way of life. 

A reactivated ACUS could be utilized to facilitate the process of implementation of the 
restructuring and reorganization of the bureaucracy for national security purposes. ACUS 
could serve to identify measures that might slow down the administrative decisional process, 
thereby rendering the agency less efficient in securing national security goals, and also to 
assist in carefully evaluating and designing security mechanisms and procedures that can 
minimize the number and degree of necessary limitations on public access to information 
and public participation in decisionmaking activities that affect the public, and minimize 
infringement on civil liberties and the functioning of a free market. 

Finally, in addition to the impact of 9/ 1 1, the decade long period since AC US’s demise 
has seen significant changes in governmental policy focus and emphasis in social and 
economic regulatory matters, as well as innovations in technology and science, that appear 
to require a fresh look at old process issues, for example, the e.xploding use of the Internet 
and other forms of electronic communications presents extraordinary opportunities for 
increasing government information availableto citizens and, in turn, citizen participation in 
governmental decisionmaking through e-rulemaldng. A number of recent studies have 
suggested that if the procedures used for e-rulemaking are not carefully developed, the 
public at large could be effectively disenfranchised rather than having the effect of 
enhancing public participation. The issue would appear ripe for ACUS-like guidance. 
Among other public participation issues that may need study include the peer review 
process; early challenges to special provisions for rules that are promulgated after a 
November presidential election in which an incumbent administration is turned out and a 
new one will take office on January 20 (the so-called “Midnight Rules” problem); and the 
continued problem of avoidance by the agencies of notice and comment rulemaking by 
means of “non-rule rules.” Control of agency rulemaking by Congress and the President 
continues to present important process and legal issues. Questions that might be presented 
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for ACUS study could include: Should the Congress establish government-wide regulatory 
analyses and regulatory accountability requirements? Should the Congressional Review Act 
be revisited to make it more effective? Is there an effective way to review, assess and 
modify or rescind “old" rules? Is the time ripe for codification of the process of presidential 
review of rulemaking that is now guided by executive order. Finally, recent studies have 
raised questions as to the efficacy of judicial review of agency rulemaking. Anecdotal 
statistical evidence has shown that appellate courts are overturning challenged agency rules 
at rates in excess of 50%. As will be discussed below, CRS has commissioned a study to 
determinethe accuracy of such claims. Whateverthe result of the study, important questions 
may be raised:Is it appropriate for Congress to consider statutorily modifying the 
“reasonable decisionmaking standard” now prevailing, or to limit judicial preview of 
rulemaking by, for example, having all “major” rules come to Congress and be subject to 
joint resolutions of approval? These are among a myriad of process, procedure, and 
practices issues that could be addressed by a revived ACUS. 

Hearings 

Since 2004, the Subcommittee has held a series of hearings in anticipation of and as 
part of the Project. Following its May 20, 2004 oversight hearing on the proposed 
reauthorization of ACUS, at which Justices Scalia and Breyer testified, the Subcommittee 
conducted a second hearing on ACUS that examined further reasons why there is a need to 
reactivate ACUS. On November 1, 2005, the Subcommittee held a hearing on the status of 
the Project. In 2006, the Subcommittee held three hearings. The first, in March, 2006, 
focused on the Congressional Review Act in light of the Act’s tenth anniversary. The second 
dealt with how the Regulatory Flexibility Act (RFA) has been implemented since its 
enactment in 1980 and whether proposed legislation, such as H.R. 682, the Regulatory 
Flexibility Improvement Act, would adequately address certain perceived weaknesses in the 
RFA. Finally, on July 14, 2006, the Subcommittee held a hearing on the 60*'’ Anniversary 
of the passage of the Administrative Procedure Act (APA), addressing the question of 
whether the APA is still effective in the 2U century. 

Symposia 

In addition to conducting hearings, the Subcommittee to date has sponsored three 
symposia as part of the project. The first symposium, held on December 5, 2005, “E- 
Rulemaking in the 2 P* Century,” dealt with Federal E-Government initiatives. This program, 
chaired by Professor Cary Coglianese, examined the Executive Branch’s efforts to 
implement e-rulemaking across the federal government. A particular focus of this program 
was the ongoing development of a government-wide Federal Docket Management System 
(FDMS). Presentations at the symposium were given by government managers involved in 
the development of the FDMS as well as by academic researchers studying e-rulemaking. 
Representatives from various agencies, including the Office of Management and Budget 
(0MB), the U S. Environmental Protection Agency, and the GAO, discussed the current 
progress of e-rulemaking. In addition, academics reported on current and prospective 
research endeavors dealing with certain aspects of e-rulemaking. The program offered a 
structured dialogue that addressed the challenges and opportunities for implementing e- 
rulemaking, the outcomes achieved by e-rulemaldng to date, and strategies that could be 
used in the future to improve the rulemaking process through application of information 
technology. 

On May 9, 2006, the Center for the Study of Rulemaking at American University 
hosted a day-long conference for the Subcommittee entitled “The Role of Science in the 
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Rulemaking.'’ The four panels - “The Office of Management and Budget’ s Recent Initiatives 
on Regulatory Science,” “Science and Judicial Review of Rulemaking,” “Science Advisory 
Panels and Rulemaking,” and “Government Agencies’ Science Capabilities” - reflected the 
current debate over whether “sound science” has been given sufficient weight in the 
development of regulatory standards. As part of that debate, questions have been raised 
about the quality of the data that are used in developing proposed and final rules, the use of 
peer review panels as part of the process to ensure quality, and the role that risk assessment 
can or should play in deciding what to regulate and at what levels. 

On September 11, 2006, the Congressional Research Service, on behalf of the 
Subcommittee, sponsored a day-long seminar entitled “Presidential, Congressional, and 
Judicial Control of Agency Rulemaking,” consisting of four panels of academics, 
government officials and private sector public interest groups that addressed “Conflicting 
Claims of Congressional and Executive Branch Legal Authority Over Rulemaking,” 
“Judicial Review of Rulemaking,” “Congressional Review of Rulemaldng,” and 
"Presidential Review of Rulemaking: Reagan to Bush II.” 

Empirical Studies 

Three empirical studies were initiated by CRS. The first, conducted by Professor 
William West of the Bush School of Government and Public Service at Texas A&M 
University, studied how agencies develop proposed rules, with aparticular emphasis on how 
rulemaking initiatives are placed on regulatory agendas, how the rulemaking process is 
managed at inter and intra-agency levels; and how public participation and transparency 
factor in the pre-notice and comment phase of rule formulation. Professor West presented 
his findings and conclusions at your March 30, 2006 hearing. 

A second study commissioned by CRS sought to fill the void created by the absence 
of an authoritative, systematic empirical analysis of the effects of judicial review of agency 
rulemaking by federal appellate courts. Professor Jody Freeman of the Harvard Law School 
agreed to conduct the study which will analyze the pertinent rulings of all federal circuit 
courts of appeal from 1995 to 2004 to determine the rate at which rules are invalidated in 
whole or in part, and the reasons for those invalidations. Professor Freeman’s study is still 
on-going, 

A third study arose out of a discussion during the panel on the role of science advisory 
bodies in agencies at the Science and Rulemaking symposiumwhen it became apparent that 
there was no authoritative compilation of how many science advisory committees currently 
exist in the agencies, how they were selected, how issues of neutrality and conflicts of 
interest were handled, how issues are selected for review, and the impact of advisory body 
recommendations on agency decisionmaking. CRS commissioned such a study to be 
conducted by Professor Stuart Brettschneider of the Maxwell School of Public 
Administration of the Syracuse University. The study is expected to be completed by June, 
2007. 

The Congressional Review Act (CRA) 

As T detailed in my testimony before this Subcommittee in its March 30, 2006, hearing 
on the tenth anniversary of the passage of the CRA, Congress’s objective of setting in place 
an effective mechanism to keep it informed about the rulemaking activities of federal 
agencies and to allow for expeditious congressional review, and possible nullification of 
particular rules, apparently has not been met. Statistically, to date, over 43,000 rules have 
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been reported to Congress, including over 630 major rules, and only one, the Department of 
Labor’s ergonomics standard, was disapproved in March, 2001. Many analysts believe that 
the negation of the ergonomics rule was a singular event, not likely soon to be repeated. 
Witness at the hearing pointed to structural defects in the mechanism, most prominently the 
lack of a screening mechanism to identify rules that warranted review and an expedited 
consideration process in the House that complemented the Senate’s procedures, as well as 
numerous interpretive uncertainties of key statutory provisions, that served to deter use of 
the mechanism. 

One witness, Todd Gaziano of the Heritage Foundation, while agreeing with the 
structural critique, suggested that the law’s presence, and the threat of the filing of a joint 
resolution of disapproval, has had a degree of influence that should not be ignored. He 
argeed, however, that the framers of the legislation anticipated that the mechanism would 
provide an incentive for legislators to insist on institutional accountability as a response to 
criticisms that Congress had been delegating vast amounts of lawmaking authority to 
executive agencies without maintaining counterv'ailing checks on the exercise of that 
authority. There was agreement among the witnesses that the establishment of a joint 
congressional committee that would screen rules and recommend action to jurisdictional 
committees in both Houses would provide the coordination and information necessary to 
inform the bodies sufficiently and in a timely manner to take appropriate legislative actions. 
The balanced nature of such ajoint committee and its lack of substantial authority appeared 
to provide a way to allay political concerns regarding “turf’ intrusions. The House 
Parliamentarian, John v. Sullivan agreed that such ajoint committee was a viable construct. 

A further question raised at the March hearing, and again at the panel discussion on the 
CRA at the September 1 1, 2006, symposium, was whether it was necessary to have all rules 
reported and reviewed. It was suggested that only “major” rules need be reported, which 
would save legislative time and money. There was no consensus among the panelists as to 
who and or how, “major rule” would be defined. There was agreement among the panelists 
that a non-substantive advisory j oint committee would be a valuable screening mechanism, 
but not the same unanimity with respect to an expedited House consideration procedure. 
Former House Parliamentarian Charles Johnson explained that it was likely that the lack of 
a parallel House expedited procedure in the CRA was purposeful. He explained that the 
House leadership believes that the House is a majoritarian institution and that expedited 
procedures undermines majority. 

One panelist. Professor Jack Beermann, expressed the view that maldng it easier for 
Congress to overturn an agency rule may come at a high political cost. He asked “Does 
Congress want to be in the position where [it is perceived that] everything an agency does 
is their responsibility since they’ve taken it on and reviewed it under this mechanism?... Do 
they want to have that percepti on He concluded that “I think that this mayjust increase the 
blaming opportunities for Congress.” Professor Beermann also stated the belief, similar to 
that expressed by Todd Gaziano, that the current CRA has the effect forcing the executive 
to negotiate, which is a satisfactory result. 

Proponents of the CRA concept argue that it reflects a congressional recognition of the 
need to enhance its own political accountability and thereby strengthen the perception of 
legitimacy and competence of the administrative rulemaking process. It is also said to rest 
on understanding that broad delegations of rulemaking authority to agencies are necessary 
and appropriate and will continue for the indefinite future. The Supreme Court’s most recent 
rejection in 2001 in the Whilman case of an impending revival of the non-delegation 
doctrine adds impetus for Congress to consider several facets and ambiguities of the current 
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mechanism. Absent effective congressional review, it is argued, current instances of 
avoidance of notice and comment rulemaking, lack of full reporting of covered rules under 
the CRA, and increasing presidential control over the rulemaldng process will likely 
continue. 

Let me conclude by observing that much of the Administrative Law Project has an 
important constitutional dimension, raising the crucial question of where ultimate control of 
agency decisionmaldng authority lies in our constitutional scheme of separated but balanced 
powers. The tensions and conflicts in this scheme were well brought forth in CRS’ 
symposium on presidential, congressional and judicial control of agency rulemaking. There 
can be little doubt as to Congress’ authority to make the determinative decisions with respect 
to the wisdom of any particular agency rulemaking and to prescribe the manner in which the 
review shall be conducted. Whether or not to do so is a political decision, a hard one with 
many practical consequences. 
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Mr. Cannon. The Chair would like to recognize Mr. Coble, the 
gentleman from North Carolina, who has joined us, and also the 
gentleman from Massachusetts Mr. Delahunt. 

In deference to your experience, we went beyond the 5 -minute 
rule. When we made that decision, we had only a couple of us here, 
but if I could remind the other two questions — we will probably 
have time for questioning, but I would like to have the panel to 
have the opportunity to question, so I will probably tap at 5 min- 
utes. 

Thank you, Mr. Rosenberg. 

And Dr. Copeland, you are now recognized. 

TESTIMONY OF CURTIS COPELAND, PH.D., SPECIALIST IN 

AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RE- 
SEARCH SERVICE, WASHINGTON, DC 

Mr. Copeland. Thank you very much. 

Mr. Chairman, Members of the Subcommittee, thank you for in- 
viting me here today to discuss the Administrative Law Project. My 
testimony will focus on three elements of that project, the Presi- 
dential review of rulemaking, the utility of regulatory analysis re- 
quirements and the role of science in the regulatory process. 

During the past 25 years, the epicenter of Presidential review 
has been a small office within 0MB, the Office of Information and 
Regulatory Affairs, or OIRA. OIRA’s role in reviewing agency rules 
has changed with the changes in the Presidency. The current Bush 
administration has reasserted OIRA’s gatekeeper role that was 
prominent during the Reagan administration. 

Although OIRA’s reviews have become somewhat more trans- 
parent in recent years, it is still far from a transparent process. For 
example, OIRA has said that it has its greatest impact before rules 
are formally submitted to it for review, but has instructed agencies 
not to disclose those changes to the public. 

OIRA also remains highly controversial. Some public interests 
groups assert that OIRA review has been a one-way rachet that 
only weakens and delays rules, while business groups contend that 
OIRA has not been assertive enough in reining in agencies. 

A number of very interesting studies have recently examined the 
impact that OIRA has on rulemaking, but many issues remain that 
either Congress or ACUS may want to address. Those issues in- 
clude whether Congress should codify Presidential review, whether 
independent regulatory agencies’ rules should be subject to review, 
and what rules should govern OIRA’s contacts with outside parties 
during the review process. 

OIRA also has been a key player in implementing regulatory 
analysis requirements established by Congress and the President. 
Many of those requirements were developed in the 1980’s and ‘90’s 
in an effort to ensure that the benefits of regulation were worth the 
compliance cost. For example, before publishing any proposed or 
final rule, the Regulatory Flexibility Act of 1980 requires agencies 
to prepare an analysis describing the rule’s effects on small busi- 
nesses and what efforts the agency took to avoid those effects. 

The Unfunded Mandates Reform Act of 1995 has similar require- 
ments to protect the interests of State and local governments. Ex- 
ecutive Order 12866 requires covered agencies to prepare a cost/ 
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benefit analysis for any rule having a $100 million impact on the 
economy. However, numerous studies indicate that these require- 
ments have often been less effective than their advocates have 
hoped. For example, agencies can avoid a reg flex analysis if they 
certify that the rule in question does not have a “significant eco- 
nomic impact” on a “substantial number of small entities.” And 
agencies have certified rules, even when they cost businesses thou- 
sands of dollars each year in compliance costs. 

In other cases, new requirements have been linked to old ones 
that have been viewed as ineffective. For example, the require- 
ments that agencies develop compliance guides to help businesses 
and others comply with the regulations and that agencies reexam- 
ine their rules every 10 years are not triggered if the agency cer- 
tifies those rules don’t have a significant impact on small entities. 

After more than 25 years of experience with these analytic re- 
quirements, we know surprisingly little about their effectiveness or 
how they can be improved. Issues that Congress or ACUS could ex- 
plore include the extent to which the requirements contribute to 
what is called the “ossification” of the rulemaking process; the ac- 
curacy of agency’s prerule estimates of cost and benefits; and 
whether the myriad of requirements should be made consistent and 
codified in one place. 

The role of science in rulemaking has become highly controver- 
sial in recent years, with observers from both the left and the right 
suggesting that “sound science” has been given insufficient weight 
in the development of regulatory standards. The May 2006 sympo- 
sium that Mort mentioned on this topic featured panelists dis- 
cussing such issues as the role of science advisory panels, science 
and judicial review, and Government agencies’ capabilities. A panel 
that I moderated focused on OIRA’s recent science-related initia- 
tives, including recent bulletins on peer review and risk assess- 
ment. 

While OIRA’s peer review bulletin was initially very controver- 
sial, with some science groups and others asserting that it could 
make peer review vulnerable to political manipulation or controlled 
by regulated entities. As a result of those concerns, OIRA later 
published a substantially revised version of the bulletin that gave 
agencies more discretion, while reserving some for itself. 

OIRA’s January 2006 proposed bulletin on risk assessment is 
currently undergoing peer review by the National Academy of 
Sciences. In May 2006, nine Federal agencies testified at a public 
meeting on that bulletin. Some agencies said that the scope of this 
risk assessment bulletin is so broad that doctors and the public 
may not receive timely warnings about potential health risks posed 
by medical devices and drugs like Vioxx. Other agencies were more 
supportive of the risk bulletin, but still proposed certain changes. 

Possible areas for further research in this area include whether 
the Information Quality Act should be amended to provide for judi- 
cial review, how advisory panels can be constructed to ensure that 
they’re unbiased, and whether governmentwide standards for peer 
review and risk assessment are needed and working as intended. 
Objective and rigorous examinations of ah of these administrative 
law issues by Congress or ACUS could prove to be a wise invest- 
ment in the long term. 
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Mr. Chairman, that concludes my prepared statement. I’d he 
happy to answer any questions. 

Mr. Cannon. Thank you, Dr. Copeland. 

[The prepared statement of Mr. Copeland follows:] 

Prepared Statement of Curtis W. Copeland 



Statement of Curtis W. Copeland 
Specialist in American National Government 
Congressional Research Service 

Before 

The Committee on the Judiciary 
Subcommittee on Commercial and Administrative Law 
House of Representatives 

November 14, 2006 

on 

“The Administrative Law, Process, and Procedure Project” 


Mr. Chairman and Members of the Subcommittee; 

1 am pleasedtobe here today to discuss this Subcommittee’s bipartisan “Administrative 
Law, Process, and Procedure Project” and our work during the past two years related to that 
project. As my colleague Mort Rosenberg mentioned, an underlying theme in many of the 
comments and recommendations received related to those projects has been that the newly 
reauthorized Administrative Conference of the United States (ACUS) should be funded and 
tasked with addressing many of these kinds of topics. The projects also yielded numerous 
issues that Congress may want to address. My testimony today will focus on three elements 
of the administrative law project — presidential review of agency rulemaking, the utility of 
regulatory analysis and accountability requirements, and the role of science in the regulatory 
process — and will highlight some of the issues identified for ACUS or for Congress. 

Presidential Review of Agency Rulemaking 

At the September 1 1 , 2006, symposium on “Presidential, Congressional, and Judicial 
Control of Rulemaking” that CRS sponsored for this Subcommittee, there was a great deal 
of discussion about whether Congress or the courts or the President actually controls agency 
rulemaking behavior.^ At the conclusion of the day, the consensus seemed to be that, on a 


‘ The transcripts of this symposium are available online at the website for tlie Center for the Study 
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day-to-day basis, the President has far more control than either of the other branches. During 
the past 25 years, the epicenter of presidential control has been the Office of Information and 
Regulatory Affairs (OIRA) within the Office of Management and Budget. Although created 
by the Paperwork Reduction Act of 1980 and periodically tasked by Congress with other 
statutory responsibilities, OIRA is located within the Executive Office of the President and 
reviews hundreds of agency regulations each year before they are published to ensure that 
the President’s policies are implemented. In a sense, therefore, OIRA embodies the tension 
between presidential and congressional control. 

I moderated a panel at the September II symposium on “Presidential Review of 
Rulemaldng: Reagan to Bush II.” One of the participants on that panel was Sally Katzen, 
currently a professor of law at George Mason University who was administrator of OIRA 
from 1 993 to 1 998 during the Clinton Administration. As Professor Katzen pointed out, all 
presidents since President Nixon have called for some form of centralized review in order 
to, as she put it, “get their hands around agency rulemaking.” The genesis of the current 
form of centralized presidential review is traceable to President Reagan’ s Executive Order 
12291 in 1981, which tasked the newly-created OIRA with reviewing all agency rules except 
those from independent regulatory commissions — several thousand per year.^ In 1985, 
President Reagan extended OIRA’s influence over rulemaking even further by issuing 
Executive Order 1 2498, which required covered agencies to submit a “regulatory program” 
to 0MB each year listing all of their significant regulatory actions underway or planned.^ 
As a result, any rule submitted to OIRA for review that had not been previously identified 
could be returned to the agency for “reconsideration.” 

The expansion of OiRA’s authority in the rulemaking process via these executive 
orders was highly controversial. Some voiced concerns that OiRA’s role violated the 
constitutional separation of powers and could affect public participation and the timeliness 
of agencies’ rules.'’ Some believed that OiRA’s new authority displaced the discretionary 
authority of agency decision makers in violation of congressional delegations of rulemaking 
authority, and that the President exceeded his authority in issuing the executive orders. 
Others indicated that OIRA did not have the technical expertise needed to instruct agencies 
about the content of their rules. Still other concerns focused what was viewed as a lack of 
transparency of the review process. Professor Katzen said that during the Reagan era and, 
to a certain extent, during the Bush I era, OIRA was “a big black hole” where regulations 
went in and the public didn’t know what happened. She also said OIRA was generally 
known as a group of “lean, mean junkyard dogs” who required agencies to make the changes 
that it wanted, and emphasized reducing regulatory costs over all other goals. 


‘ (...continued) 

of Rulemaking at American University [http:/Av\vw.amcrican.cdii/nilcmaking/nc\vs/indcx,htmJ, 

" Executive Order 12291, “Federal Regulation,” 46 hederal Register 13193, Feb. 19, 1981 . 

^ Executive Order 12498, “Regulatoiy Planning Process,” 50 hederal Register 1036, Jan. 8, 1985, 

U.S. Congress, House Committee on Energx^ and Commerce, Subcommittee on Oversight and 
Investigations, Role of 0MB in Regulation, 97^‘Cong., sess., June 18, 1981 (Washington: GPO, 
1981). See also Morton Rosenberg, “Beyond ihc Limits of Executive Power; Presidential Control 
of Agency Rulemaking Under Executive Order Y129Yf Michigan Law Review, vol. 80 (Dec. 1981), 
pp. 193-247. 
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When President Clinton took office and Sally Katzen became head of OIRA in 1993, 
she said they wrote Executive Order 12866 to make several basic changes in the presidential 
review process.^ For example, under this executive order, OIRA only reviews “significant” 
rules from the covered agencies, reducing the number of rules reviewed from several 
thousand to about 600 per year. The new executive order also improved the transparency 
of OlRA’s reviews by, for example, requiring agencies to disclose the changes made as a 
result ofOTRA’s review. Other changes included reaffirming the “primacy” of the agencies 
in the rulemaking process (since, she argued, they possess the subject matter expertise and 
experience) and recognizing that non-quantifiable costs and benefits are essential to 
consider. Tn essence, Professor Katzen said, OTRA adopted a more cooperative and friendly 
approach to the agencies than had been the case during the Reagan and first Bush 
Administrations. 

When the current President Bush took office in 2001, and particularly after John 
Graham became OIRA administrator in July of that year, OlRA’s role in presidential review 
changed again — even though the pertinent executive order stayed the same. OIRA’ s role 
as “gatekeeper” or watchdog returned, and with it came an increased emphasis on economic 
analysis and an increase in letters from OIRA returning rules to the agencies for their 
“reconsideration.” OIRA also ventured into several new areas, publishing bulletins in the 
last three years on peer review practices, agencies’ use of guidance documents, and risk 
assessment procedures. OIRA became somewhat more transparent during John Graham’s 
nearly five-year tenure, disclosing meetings with outside parties about rules whenever they 
occurred and publishing on the Office’s website the status of all rules under review. 
However, OIRA still contends that the changes that it recommends to agencies before the 
formal review process begins (when OIRA says it has its greatest impact) should not be 
disclosed to the public. Also, although OIRA reveals its meetings with outside parties, the 
lists provided sometimes make it difficult to know what mle is being discussed or who the 
outside parties actually represent. 

In the last several years, several scholars have attempted to assess the actual impact that 
OIRA has on rules.'^' While some of these studies are interesting and quite good, to really 
understand OTRA’s effects, researchers must go rule-by-rule and examine the evidence 
provided in rulemaldng dockets. One such study that the General Accounting Office (GAO, 
now Government Accountability Office) completed three years ago revealed that OIRA 
frequently suggested only minor changes to rules, but had a much more significant impact 
on certain types of rules — most notably rules submitted to OIRA from the Environmental 
Protection Agency’s (EPA) air and water programs and the Federal Aviation 
Administration.’ For example, at OlRA’s recommendation, EPA removed manganese from 
a list of hazardous wastes, deleted certain types of engines from coverage of a rule setting 
emissions standards, and delayed the compliance dates for two other types of emissions. 


Executive Order 12866, “Regulator)' Planning and Review,” 5S Federoi Register 51735, Oct. 4. 
1993. To view a copy of this order, see lhttp://w'ww.whitehouse.gov/omb/inforeg/eol2866.pdfl. 

See, for example, Steven Croley, “White House Review of Agency Rulemaking: An Empirical 
Investigation,” Universin' of Chicago Law Review, vol. 70 (Siunmcr 2003). pp. 821-885; Scott 
Farrow, improving Regulaiory Performance: Does ExeaUive Office Oversight Mailer? (Pittsburgh: 
Carnegie Mellon University. July 26, 2000). 

U.S- General Accounting Rulemaking: OMB 's Role in Reviews of Agencies ' Draft Rules and 

the Transparency of Those Reviews, GAO-03-929, Sept.2003. 
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GAO also reported that, in several of these cases, OIRA recommended what business interest 
groups had suggested during their previous meetings with OIRA. 

Although the nature of OIRA’ s review has clearly changed substantially during the past 
25 years, there is little if any continued questioning of the legality of centralized presidential 
review. Many rulemaking agencies recognize that OIRA review can add value because it 
brings a different perspective to the rulemaking process and can, by its very presence, 
prevent bad ideas from becoming rules. However, many public interest groups do question 
whether centralized review is a good idea, arguing that OIRA review has usually been a 
''one-way rachef’ that weakens, not strengthens, rules; that it is still highly secretive and 
delays the issuance of rules; and that OIRA reviewers have caused agencies to issue rules 
that are inconsistent with their statutory mandates. Business groups, on the other hand, have 
argued that OIRA has not been assertive enough, and that agencies still control the 
rulemaking process to an unwarranted degree. 

Unresolved Issues. Several issues regarding presidential review remain 
unresolved. For example: 

• Should Congress codify presidential review of agency rulemaking? If so, 
how detailed should that codification be? For example, it might simply 
authorize the President to issue an executive order on this issue (thereby 
giving future Presidents the flexibility to change its provisions), with certain 
other requirements for transparency and limits on delay. Or should a 
codification spell out in detail the process by which Presidents should 
review rules before they are published? What are the policy implications of 
codification? 

• Should independent regulatory agencies’ rules be subject to presidential 
review? Or would presidential review adversely affect the independence 
intended for these agencies? 

• What rules should govern OMB’s contacts with outside parties during the 
presidential review process? For example, should 0MB be allowed to meet 
with regulated entities outside of the period when agencies are not permitted 
to do so? Should 0MB be required to disclose to the public not only that 
such a meeting occurred, but also a summary of what was said (as some 
agencies are required to do) in order to provide an administrative record for 
any subsequent changes? 

• Are improvements in review transparency currently needed (either 
administratively or by statute)? For example, should agencies or OIRA be 
required to disclose substantive changes made to rules during "informal’* 
reviews (when 0MB says it can have its greatest effect)? 

• Does OIRA have the legal authority to promulgate requirements or even 
guidelines regarding agencies’ use of peer reviews, risk assessments, or 
guidance documents? 

• Is presidential review of rules cost effective? Is there any way to 
objectively measure the benefits that OIRA review provides? 


Paged 



25 


• Should OIRA’s funding and staffing be increased, decreased, or stay the 
same? If increased, is there evidence that doing so would yield substantial 
returns on investment? 


Regulatory Analysis and Accountability Requirements 

Regulatory analysis and accountability requirements vary considerably with regard to 
their sources, their content, and their effectiveness. Some of these requirements are traceable 
to the presidential reviews that 1 just discussed, while others have their roots in statute. The 
"grandfather” of these requirements, and the foundation for most of them, is the 
Administrative Procedure Act (APA) of 1946 (5 U.S.C. 551 el seq.) which generally 
requires that agencies publish their proposed rules in the Federal Register, receive and 
consider comments on the proposed rules, and then publish a final rule stating its basis and 
purpose. Because my colleague T.J. Halstead is covering the APA and public participation 
issues in his testimony, I will only note that the word ‘"generally” in my previous sentence 
is important here. A 1998 GAO study indicated that about half of all final rules were 
published without an opportunity for prior public comment, with agencies often invoking the 
"good cause” exception that allows them to avoid publishing a proposed rule for comment 
if the agency concludes it is “impracticable, unnecessary, or not in the public interest.”® 
While many of these final rules were on relatively minor issues, some were “significanf’ 
rules under Executive Order 12866, and some had at least a $100 million impact on the 
economy. 

Between 1 946 and 1 980, Congress establ i shed dozens of federal agencies and program s 
designed to improve the environment, make workplaces safer, and protect consumers. 
Subsequently, an array of federal economic, environmental, and social regulations were put 
in place that affected many of the decisions made by American businesses. Strong concerns 
then began to be raised about whether the benefits that these regulations and regulatory 
agencies were attempting to achieve were worth the costs associated with compliance. 
Concerns were also being raised about the cumulative effects of all federal regulations on 
individual businesses, and the effects that federal rules were having on particular segments 
of the economy (e.g., small businesses), and on other levels of government. 

Congressional Initiatives. Since 1980, Congress has reacted to these concerns by 
establishing analytical and/or accountability requirements as part of the rulemaking process. 
These requirements have a variety of purposes, including the protection of certain interests 
from unnecessary regulatory burden, increased control over rulemaking agencies, and 
ensuring that the rules issued focus on issues of real public concern in as efficient and 
effective manner possible. Statutory initiatives imposing these requirements include the (1) 
the Regulatory Flexibility Act (RFA) of 1980 (5 U.S.C. 601-612), (2) the Paperwork 
Reduction Act (PRA) of 1980 (44 U.S.C. 3501-3520), (3) the Unfunded Mandates Reform 
Act (UMRA) of 1995 (2 U.S.C, 1532-1538), and the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA). Although these regulatory requirements 
clearly have had an effect on agency actions, many of them do not appear to have been as 
effective as their advocates had hoped. 


^ U-S . General Accounting Office. Federal Ridemaking: Agencies Often Issued Final Actions Without 
Proposed Rules, GAO/GGD-98-126, Aug. 31, 1998. 
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For example, the Regulatory Flexibility Act requires federal agencies to assess the 
impact of their forthcoming regulations on “small entities” (e.g., small businesses and small 
governments), and requires that analysis to describe, among otherthings, (1) the reasons why 
the regulatory action is being considered; (2) the small entities to which the proposed rule 
will apply and, where feasible, an estimate of their number; (3) the projected reporting, 
recordkeeping, and other compliance requirements of the proposed rule; and (4) any 
significant alternatives to the rule that would accomplish the statutory objectives while 
minimizing the impact on small entities. However, the RFA’s analytical requirements are 
not triggered if the head of the issuing agency certifies that the proposed rule would not have 
a “significant economic impact on a substantial number of small entities ” The RFA does 
not define “significant economic impact” or “substantial number of small entities,” thereby 
giving federal agencies substantial discretion regarding when the act’s analytical 
requirements are triggered. A 2000 GAO study determined that EPA certified virtually all 
of its rules as not needing an RFA analysis, even rules that impose thousands of dollars of 
compliance cost on thousands of small entities.® Also, the RFA’s analytical requirements 
do not apply to final rules for which the agency does not publish a proposed rule, and 
agencies do not have to consider the cumulative impact of their rules in making analytical 
determinations under the act. Finally, the courts have said that the act does not require the 
analysis with regard to indirect effects on small entities. GAO has examined the 
implementation of the RFA several times within the past 10 to 15 years, and a recurring 
theme in GAO’s reports is the varying interpretation of the RFA’s requirements by federal 
agencies, “ 

Other statutory requirements also appear to have fallen short of proponents’ 
expectations. For example, section 202 of the Unfunded Mandates Reform Act requires 
agencies to prepare “written statements” containing, among other things, estimates of future 
compliance costs and any disproportionate budgetary effects “if and to the extent that the 
agency in its sole discretion determines that accurate estimates are reasonably feasible and 
that such effect is relevant and material.” The statute gives agencies the same discretion 
regarding estimates of the effects of their rules on the national economy. Therefore, an 
agency can avoid these estimates if, in its sole discretion, it considers them inaccurate, 
unfeasible, irrelevant, orimmaterial. Likewise, section 203 ofUMRA requires agencies to 
develop plans to involve small governments in the development of regulatory proposals that 
have a “significant or unique” effect on those entities. Therefore, an agency that concludes 
that a rule’s effect on small governments will not be “significant” or “unique” can avoid this 
requirement. When GAO examined the implementation of UMRA in 1 998, it concluded that 
the act had little effect on agency rulemaking, due largely to statutory exemptions. The act 
did not cover most of the rules that GAO examined with a $100 million impact on the 
economy, and when a rule was covered, UMRA did not require the agency to do much more 


^ U.S. General Accounting Office, Regulatory Flexibility Act: Implementation in ERA Program 
Offices and Proposed Lead Rule, GAO/GGD-00-193, Sept. 20, 2()()(), 

See Whitman v. American Trucking Associations, 531 U.S. 457 (2001). 

" See, for example, U.S. General Accounting Office, Regulatory Flexibility Act: Agencies' 
Interpretations of Review Requirements Vary, GAO/GGD-99-55, April 2, 1999; U.S. General 
Accounting Office. Regulatory Flexibility Act: Implementation in ERA Program Offices and 
Proposed Lead Rule, GAO/G(iD-00-193. Sept. 20, 2000. 

'■ U S- General Accounting Office, Unfimded Mandates: Reform Act Has Had Little Effect on 
Agencies’ Rulemaking Actions, GAO/GGD-98-30, Feb. 4. 1998. 
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than it was already required to do under other statutes and executive orders. GAO reached 
a similar conclusion in its 2004 examination of UMRA’s implementation.’^ While critics 
deride this situation as regulatory reform ineffectiveness, others contend that Congress had 
good reason to entrust this amount of discretion to the agencies. 

Some reforms have been related to or built on other reforms with some of the above- 
mentioned issues. For example, the “look back” requirements in section 610 of the RFA 
(mandatingthat agencies review certain rules within lOyearsoftheirissuance) are triggered 
when the rulemaking agency determines that a rule has a “significant economic impact on 
a substantial number of small entities ” As mentioned previously, some agencies certify 
almost all of their rules as not having that level of impact, so they can avoid section 610's 
requirements (as well as the analytic requirements in the RFA). For this and other reasons 
(e.g., a lack of clarity regarding key terms), studies of agencies’ implementation of section 
610 have consistently indicated that few of the required look-back reviews appear to be 
conducted. 

Section 212 of SBREFA requires agencies to publish one or more compliance guides 
for each rule or group of related rules for which the agency is required to prepare a final 
regulatory flexibility analysis under the RFA. Therefore, if the agency concludes that the 
final rule would not have a“signiflcanf’ impact on a “substantial” number of small entities, 
the agency is not required to prepare a compliance guide. Agencies are given “sole 
discretion” in the use of plain language in the guides, and the statute does not indicate when 
the guides must be developed or how they must be published. Therefore, under section 212, 
an agency might develop a compliance guide years after a final rule is published with no 
input from small entities. In 2001, GAO reviewed agencies’ implementation of section 212 
and concluded that the requirement did not appear to have had much of an impact on 
agencies’ rulemaking actions.*^ 

PrssidentidI Initiativss. in addition to these and other congressionally-established 
requirements, each President within the past 35 years has required some form of regulatory 
analysis before rules are published in the Federal Re^^'ster. In addition to establishing OTRA 
review of rules, President Reagan’s Executive Order 12291 generally required covered 
agencies to prepare a “regulatory impact analysis” for each “major” rule, which was defined 
as any regulation likely to result in (among other things) an annual effect on the economy 
of $100 million. Those analyses were required to contain a description of the potential 
benefits and costs of the rule, a description of alternative approaches that could achieve the 
regulatory goal atlower cost (and why they weren’t selected), and a determination of the net 
benefits of the rule. 

These analytical requirements remained in place until September 1 993, when President 
Clinton issued Executive Order 12866. This executive order, which is still in effect. 


US. General Accounting Office, Unfunded Mandates: Analysis of Reform Acl Uoverage, GAO-()4- 
637, May 12, 2004. 

" C9S^c^oa.^lJ})l%0\.,ReexamimngRules: Section 610 of the Regulatory FIexibilmAct,\iYCyjixi\s 
W. Copeland; General Accounting Office, Regulatory Flexibility Act: Agencies Inierprelaiions of 
Review Requirements Vary, GAO/GGD-99-55, April 2, 1999. 

U.S. General Accounting Office, Regulatory Reform: Compliance Guide Requirement Has Had 
Little Effect on Agency Practices, GAO-02-172, Dec. 28, 2001, 
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established analytical requirements that are similar (although not identical) to those it 
replaced. For example, the order requires a cost-benefit analysis for all ""economically 
significant” rules (essentially the same as “major” rules under Executive Order 12291) 
containing an assessment of the anticipated costs and benefits of the regulatory action and 
an assessment of the costs and benefits of alternatives to the regulatory action (with an 
explanation of why the planned action is preferable). 

Researchers have examined agencies’ economic analyses of rules under Executive 
Order 12866 and related guidance documents, and several of those studies indicated that the 
agencies’ analyses are not always consistent with the requirements in the order or the 
guidance. For example, in 1998 GAO reported that some of the 20 economic analyses that 
it examined did not discuss alternatives to the proposed regulatory action and, in many cases, 
it was not clear why the agencies used certain assumptions. Five of the analyses did not 
discuss uncertainty associated with the agencies’ estimates of benefits or costs or document 
the agencies’ reasons for not doing so. GAO has also examined the cost-benefit analyses for 
particular rules, and often found them lacking in some of the same ways.^*^ Other studies 
have criticized agencies for not providing quantitative information on net benefits in their 
analyses. Still other studies have examined the accuracy of agencies’ regulatory cost 
estimates, often concluding that costs are overestimated.^® 0MB reviewed the literature on 
ex ante cost and benefit estimates, and concluded that federal agencies tend to overestimate 
both benefits and costs.^’ 

In addition to studies examining the implementation of cost-benefit and other 
rulemaking requirements, a large body of literature has developed debating the very notion 
of subjecting agencies’ rules to these analytical requirements. Those supporting the use of 
these analytical methods view cost-benefit analysis as a helpful and neutral tool in regulatory 


See, for example, Richard D. Morgenstem.ed., Economic Analyses at KPA: Assessing Regulatory 
Impact (Washington; Resources for the Future. 1997): and Robert W. Hahn, cd., Risks. Costs, and 
Lives Saved: Getting Better ResuUs from Regulation (Washington; AEl Press, 1996). 

U S. General Accounting Office, Regulatory Reform: Agencies Could Improve Development, 
Documentation, and Clarity- of Regulatory Economic Analyses. GAO/RCED-98 - 1 42, May 26,1998. 

U S. Govemment Accountability Office, Clean Air Act: Observations on KPA 's Cost-Benefit 
Analysis of Its Mercuty Control Options. GAO-05-252, Feb. 28, 2005. GAO concluded that EPA 
did not, among otlier tilings, consistent!}’ analyze available options or provide estimates of die costs 
and benefits of each option. 

See, for example, Robert W. Halm and Patrick Dudley, Hoh' Well Does the Government Do Cost- 
Beneft Analysis? . Working Paper 04-01 (W’ashmgton; AEI-Brookings Joint Center for Regulator}’ 
Studies, Jan. 2004). 

For a summary’ of this literature, see Winston Harrington, Richard D. Morgenstem, and Peter 
Nelson, “On the Accuracy of Regulatory Cost Estimates," Journal of Policy Analysis and 
Management, vol. 1 9 (2000). pp. 297-322. See also (former EPA Administrator) w'illiam K. Reilly, 
"The EPA’s CostUndernms. Washington Post. Oct. 14, 2003, p. A-23, which said "'a review of some 
of the ma.ior regulator} initiatives overseen by the EPA since its creation in 1 970 reveals a pattern 
of consistent, often substantial overestimates of their economic costs.” 

U.S. Office of Management and Budget. Office of Information and Regulator}’ Affairs, Validating 
Regulator}' Analysis: 2005 Report to Congress on the Costs and Benefits of Federal Regulations and 
Unfunded Mandates on State, Local, and Tribal Entities, pp. 41-52, 
available at [littp:/AYWw.whiteliouse.gov/omb/inforeg/2005_cb/final_2005_cb_report.pdfJ. 
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decisionmaking.^" They contend that some type of cost-benefit balancing takes place during 
the rulemaking process anyway, and that the formal analysis simply makes that balancing 
(with the associated data and assumptions) more explicit, systematic, and rigorous. 
Furthermore, they argue that putting as accurate a dollar value on costs and benefits as 
possible makes decisions regarding whether and how to regulate easier and more rational. 
As one author stated, “[mjonetizing risk and environmental benefit does not devalue these 
outcomes, but rather gives them real economic value when the effects might otherwise be 
ignored.”^’’ 

Others, however, assert that cost-benefit analysis is inherently flawed and biased 
against regulation. For example, they assert that because regulatory benefits are generally 
more difficult to measure in dollar terms than regulatory costs, cost-benefit analysis is not 
carried out on a level playing field. Measurement of the benefits associated with health, 
safety, and environmental rules often requires an assessment of risk (eg., how many people 
would get sick or die in the absence of the regulatory intervention) and a monetization of the 
associated benefits (i.e., placing a dollar value on the lives saved or illnesses prevented). 
These steps frequently involve significant methodological and ethical difficulties. Data are 
frequently not avail able to measure regulatory risks precisely, and using “willingness to pay” 
models to determine the values to assign to health effects is highly controversial. Critics of 
cost-benefit analysis also contend that regulatory cost data are often provided by regulated 
entities, who have an incentive to inflate those costs in order to influence agencies not to 
issue the rules. Other criticisms focus on the use of “discount rates” that reduce the value 
of future benefits to current dollars, and the “distributional” effects that are not often 
considered in such analyses. Finally, these critics suggest that although executive orders and 
statutes often indicate that non-monetized benefits must be considered as part of the rule 
development process, there is a natural tendency to discount or disregard non-monetized 
benefits. Still other critics assert that regardless of whether cost benefit analysis is neutral 
in concept, it is not neutral in effect, tending to result in the promulgation of fewer and 
weaker rules, 

Areas for Possible Further Research. In addition to the analytical requirements 
discussed above, a variety of other efforts have been made by Congress or Presidents to 
constrain agency rulemaking, including moratoriums on new rulemaking at the start of new 
presidential administrations, efforts to establish regulatory “accounting” mechanisms (which 
could pave the way to the establishment of a “regulatory budget”), the establishment of 
“advocacy review panels” at the start of certain EPA and OSH A rules, and attempts to limit 
the impact of rules on federalism and on individual privacy. After more than 25 years of 
experience with these various requirements, we know surprisingly little about their 
eff^ectiveness or, where effectiveness is suspect, how they can be improved. Issues that 
Congress, ACUS, or both might explore in this area include the following: 


" See, for example, Cass R. Sunstein, The Cost-Benefit State: The Fuh-ire of Regiilatoiy Protection 
(Chicago: American Bar Association, 2002). 

W. Kip Viscusi, "Monetizing the Benefits of Risk and Environmental Regulation,” Fordham 
Urban Law Journai vol. 33 (May 2006, p. 1003. 

See, for example, Lisa Heinzerling and Frank Ackerman, Pricing ihe Priceless: Cosi-Benefii 
Analysis of Environmental Protection (Washington: Gcoigctovvn University, 2002). 

David M. Driesen, "Is Cost-Benefit Anal 5 'sis Neutral?,” University of Colorado Lenv Review, vol. 
77 (Spnng 2006), pp. 335-404, 
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• Is cost-benefit analysis inherently biased in that the benefits of health and 
safety rules are often difficult or impossible to monetize? If not, can steps 
be taken to ensure that regulatory costs and benefits are fairly and accurately 
measured? 

• Does 0MB apply the cost-benefit analysis requirements in Executive 
Order 12866 and use cost-benefit information in a consistent way? For 
example, does 0MB require all rules to have a cost-benefit analysis, or are 
certain types of rules or rules from certain agencies (e.g.. Homeland 
Security rules) essentially exempt from these requirements? 

• How accurate are agencies’ pre-promulgation estimates of regulatory costs 
and benefits? How much do cost-benefit studies cost? Do cost-benefit 
requirements pass a cost-benefit test? 

• Should Congress or the Administration define key terms in the Regulatory 
Flexibility Act (e.g., ‘"significant economic impact on a substantial number 
of small entities”)? 

• Should agency rules be reexamined periodically to ensure that they are still 
needed or impose the least burden? If so, who should have that 
reexamination responsibility? 

• Should the myriad of analytical and accountability requirements in various 
statutes and executive orders be rationalized and codified in one place? 

• Have the analytical and accountability requirements contributed to what is 
called the “ossification” of the rulemaking process? 


Role of Science in Rulemaking 

On May 9, 2006, the Center for the Study of Rulemaking at American University hosted 
an all-day conference for this Subcommittee entitled “The Role of Science in Rulemaking.” 
As Neil Kerwin, interim president of American University and director of the Center for the 
Study of Rulemaking, said in his opening remarks, “rulemaking is the transformation of 
information into legal obligations and rights. That information takes many forms, but the 
type of information that contributes most profoundly to a vast swath of rulemaldng can be 
broadly categorized as scientific.” 

The role of science in rulemaking has become highly controversial in recent years, with 
observers from both the left and the right of the political spectrum suggesting that “sound 
science” has been given insufficient weight in the development of regulatory standards. 
Some assert that closer adherence to science would lessen the burden of unnecessary 
regulation, thereby lowering regulatory costs. Otiiers argue that science is often trumped by 
political considerations, and as a result regulatory standards that science suggests are needed 
do not get developed. As part of that debate, questions have been raised about the quality 
of data that are used in developing proposed and final rules, the use of peer review panels 
as part of the process to ensure quality, and the role that risk assessment can/should play in 
deciding what to regulate and at what levels. 
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Information Quality Act. The May 2006 symposium featured panels discussing 
such topics as the role of science advisory panels in the rulemaking process, science and the 
judicial review of rulemaking, and government agencies’ science capabilities. The issues 
discussed by those panels were too numerous and varied to detail here, but included how 
advisory panels can be structured to ensure neutral competence and how the courts should 
treat agencies’ science determinations. Another panel focused on OTRA’s recent science- 
related initiatives, and those initiatives were a consistent theme in each of the panel 
discussions. 

The starting point of those OIRA initiatives was an act of Congress — a two-paragraph 
provision added to the 700-page Treasury and General Government Appropriations Act for 
Fiscal Year 2001 (P.L. 106-554) that is more commonly known as the “Data Quality Acf’ 
or the “Information Quality Act” (IQA) (codified at 44 U.S.C. 3504(d)(1) and 3516), 
Although little noticed at the time, the IQA has subsequently been the subject of intense 
debate and controversy. The act required 0MB to issue guidance to federal agencies 
designed to ensure the “quality, objectivity, utility, and integrity” of information 
disseminated to the public. It also required agencies to issue their own information quality 
guidelines, and to establish administrative mechanisms that allow affected persons to seek 
correction of information maintained and disseminated by the agencies that does not comply 
with the 0MB guidance. 

Supporters of the IQA contended that it and the resultant 0MB and agency guidelines 
would improve the quality of agency science and regulation and force agencies to regulate 
based on the best science available. Critics, on the other hand, said that the law was a tool 
by which regulated parties can slow and possibly stop newhealth, safety, and environmental 
standards, and that could lead to the revision or elimination of existing standards. They also 
contended that the act could have a chilling effect on agency distribution and use of 
scientific information. 

In retrospect, it appears that both of these positions were overstated. 0MB has reported 
that the expected flood of IQA correction requests did not occur (only 85 in the first two 
years of implementation), and that the correction request process had been used by virtually 
all sectors of society (albeit primarily by business groups). 0MB said “to our knowledge, 
the (act) has not affected the pace or length of rulemakings,” but neither it nor the agencies 
presented any data on this issue. Finally, 0MB noted that most non-frivolous requests were 
denied because “a reasonable scientist could interpret the available information the way the 
agency had.”"'^ 

Recent court decisions indicate that agency denials of information correction requests 
are not judicially reviewable. For example, on June 21, 2004, aU.S. district court ruled that 
such terms as “quality,” “objectivity,” “utility,” and “integrity” are not defined in the IQA, 
and the history of the legislation does not provide any indication as to the scope of these 
terms. Therefore, absent any ‘“meaningful standard’ againstwhichtoevaluatetheagency’s 
discretion, the Court finds that Congress did not intend the IQA to provide a private cause 


Office of Management and Budget. Draft Report to Congress on the Costs and Benefits off ederal 
Regulations, p. 50. available at 

[http://w\\vv.whiteliouse.gov/omb/inforeg/2005_cb/drafl_2005_cb_report.pdfj. 
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of action.”"^ On November 15, 2004, the U.S. District Court for the Eastern District of 
Virginia (Alexandria Division) ruled that the Salt Institute and the Chamber of Commerce 
lacked standing to sue (e.g., they had suffered no “injury in fact”), and that judicial review 
of the agency’s decisionmaking was not available. On March 6, 2006, the U.S. Court of 
Appeals for the Fourth Circuit dismissed the appeal by the Salt Institute and the Chamber 
of Commerce, agreeing with the district court tiiat the appellants lacked standing because 
they did not suffer an injury from the published data.^ The Fourth Circuit concluded that 
the IQA “creates no legal rights in any third parties,” including any right to “information or 
to correctness.” Therefore, the court argued, “appellants cannot establish injury in fact and, 
therefore, lack Article ITT standing to pursue their case in the federal courts.” 

At the May 2006 panel discussion on OMB’s science-related initiatives, Bill Kovacs 
from the U.S. Chamber of Commerce said that, because of these recent court decisions, the 
IQA is “little more than a nice academic exercise,” and that his organization planned to go 
back to Congress “to get judicial review provisions put into the law.” In contrast, Rena 
Steinzor of the University of Maryland School of Law said that the IQA represented the 
"corpuscularization of science; that is, looking at each piece of scientific evidence very 
critically, deconstructing every study, questioning each individual piece as opposed to 
viewing all the scientific evidence together and making a scientific judgment on what the 
weight ofthe evidence tells us ” Don Arbuckle,then acting administrator of OIR A, said that 
0MB believes that the act was “working quite well,” and characterized the IQA and related 
guidelines as “more of an internal government quality control exercise than a regulation or 
a law that is challengeable through the judicial branch.” He also said that the guidance places 
a “hefty data burden of proof on the petitioner,” and was not intended to “give people an 
easy avenue to criticize government work.” 

Peer Review. Another science-related OIRA initiative has been the development of 
governmentwide standards for peer review of scientific information used in developing 
agency regulations. OIRA indicated that the bulletin was needed because agencies’ peer 
review practices were inconsistent, and government-wide standards would make regulatory 
science more competent and credible. The initial proposed bulletin, published in September 
2003, aroused substantial controversy, with some observ’ers expressing concern thatit could 
create a centralized peer review system within 0MB that would be vulnerable to political 
manipulation or control by regulated entities.^ 0MB received nearly 200 comments on the 
proposal, including comments from Members of Congress, trade associations, public interest 
groups, and recognized experts in the field of peer review and scientific research. At our 
May 2006 symposium, A1 Teich of the American Association for the Advancement of 
Science said that many scientists concluded that the initial bulletin appeared to be “a means 
of attacldng regulation by attacking the science behind it.” 

As a result of these comments, 0MB later published a “substantially revised” version 
of the bulletin that gave agencies more discretion to determine when information required 
a peer review, and when the more detailed review requirements for “highly influential” 


In re: Operaiion of the Missouri River Sys. lAlig., No. 03-MD-l 55:? at 49 (D. Minn. June 21, 2004) 
(order granting motions for siimmaiy- judgment). 

Sah Inslitute; Chamber of Commerce of the United Stales of America u. Michael O. Leaviii. 
Secretaiy of Health and Human Services, No. 05-1097, Nfar. 6, 2006. 

Office of Management and Budget, Executive Office oftiie President, “Proposed Bulletin on Peer 
Review and Infonnation Quality ,” 6^ Federal Register 54023 (Sept. 15, 2003). 
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information were applicable. Also, unlike the proposed bulletin, the revised bulletin did not 
exclude individuals from being peer reviewers if they had received research grants from the 
agency disseminating the information beingpeerreviewed. Thebulletin essentially requires 
agencies to (1) have a peer review conducted on all “influential scientific information” that 
the agency intends to disseminate, (2) have all “highly influential scientific assessments” 
peer reviewed according to more specific and demanding standards, and (3) indicate what 
“influential” and “highly influential” information the agency plans to peer review in the 
future. Although these revisions were generally embraced by the scientific community and 
others, business groups believed the changes had weakened the bulletin to such an extent 
that they withdrew their initial support. Still others believed the changes had not gone far 
enough, asserting that the bulletin was unnecessary and did not appropriately guard against 
appointment of reviewers with conflicts of interest. 

On December 15, 2004, 0MB published a final version of the peer review bulletin on 
its web site.^'^ 0MB said this version reflected “minor revisions” made in response the 
public comments on the revised bulletin. For example, the final bulletin requires agencies 
to disclose the names of peer reviewers to the public and adds an annual reporting 
requirement to allow 0MB to track how agencies are using the bulletin. Agencies are still 
afforded substantial discretion to determine when and what type of peer review is required. 
The amount of discretion that agencies actually have in carrying out their peer review 
programs (or, conversely, the amount of control that 0MB retains) will be apparent only 
through the bulletin’s implementation, and therefore could vary substantially from one 
administration to another. Certain provisions of the peer review bulletin took effect in June 
2005, with other provisions taking effect six months later. 

To date, I am unaware of any empirical studies of how this peer review bulletin has 
been implemented. Nevertheless, thebulletin islikely to have a significant effect on federal 
rulemaking and other forms of information dissemination and public policy, both directly 
and indirectly through references to the bulletin by others. For example, section 402 of the 
"Specialty Crops Competitiveness Act of 2004" (Pub. Law 108-465, signedby the President 
on Dec. 21, 2004) indicated that a required peer review of the procedures and standards 
governing the consideration of certain import and export requests “shall be consistent with 
the guidance by the Office of Management and Budget pertaining to peer review and 
information quality.” 

Risk Assessment. On January 9, 2006, OIRA released a proposed bulletin on risk 
assessment for comment by the public and for peer review by the National Academy of 
Sciences (NAS).^' The proposed bulletin would, if made final, establish general risk 
assessment and reporting standards, and establish special standards for “influential” risk 
assessments by all agencies. Risk assessment is defined in the bulletin as a document that 
“assembles and synthesizes scientific information to determine whether a potential hazard 
exists and/or the extent of possible risk to human health, safety, or the environment.” In a 
regulatory context, risk assessment helps agencies identify issues of potential concern (eg.. 


Office of Management and Budget, Final Information Quality Bulletin for Peer Review. Dec. 1 5, 
2004, available at |’http://www.\vhitchousc.gov/omb/mforcg/pccr2004/ 
peerbulletin.pdfj . 

Office of Management and Budget, “Proposed Risk Assessment Bulletin.” Jan. 9, 2006, available 
at 

[http;//ww'w. whitehouse.gov/omb/inforeg/proposed_risk_assessment_bulletin_0 10906 .pdfj. 
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whether exposure to a given risk agent causes effects such as cancer, reproductive and 
genetic abnormalities, or ecosystem damage); select regulatory options; and estimate a 
forthcoming regulation’ s benefits. OMB said that “there is general agreement that the risk 
assessment process can be improved, and said the purpose of the bulletin is “to enhance the 
technical quality and objectivity of risk assessments prepared by federal agencies by 
establishing uniform, minimum standards.” 

Although characterized as “guidance” in the document’s summary, the narrative text 
mentions the “requirements” of the bulletin, and the language in the bulletin prior to the 
standards lists the standards with which “[e]ach agency shall” comply. However, OMB also 
says that the bulletin applies to all agency risk assessments “to the extent appropriate.” 
Agency heads are authorized to waive or defer some or all of the requirements in the bulletin 
“where warranted by a compelling rationale.” Public comments on the bulletin were 
requested by June 15, 2006, and on June 22, 2006, OMB posted the comments it had 
received on its web site.’'^ Those comments varied significantly, with some suggesting ways 
to make the document stronger and more inclusive, while others suggested that OMB 
abandon the bulletin altogether. 

On March 22, 2006, a committee of the Board on Environmental Issues and Toxicology 
within the National Academies’ Division of Earth and Life Sciences began what is expected 
to be an 11-month peer review of OMB's proposed bulletin. On May 22, 2006, the 
committee held a public meeting on OMB’s proposed risk assessment bulletin, According 
to press accounts, the nine federal agency officials who testified at the meeting voiced a 
variety of opinions about the bulletin.” For example, the Director of FDA’s Center for Drug 
Evaluation and Research reportedly said that if the bulletin was made final in its current 
form, doctors and the public might not receive timely warnings about potential health risks 
posed by drugs and medical devices (e.g., warnings related to the use of the anti- 
inflammatory drug Vioxx). He and two other agency officials (from the National Institute 
of Environmental Health Sciences and the National Institute for Occupational Safety and 
Health’s Risk Evaluation Branch) reportedly said that the bulletin’s definition of risk 
assessment is so broad that many types of federal analyses could be inappropriately covered 
by its requirements. On the other hand, EPA’s science advisor was quoted as saying that the 
agency was in “pretty good shape” in terms of meeting the requirements in the proposed 
bulletin, but nevertheless suggested that the guidance be revised to explain how much 
fle.xibility agencies have regarding its requirements (e.g., how agencies can get waivers from 
the bulletin’s requirements). 

Like the peer review bulletin, the manner in which OMB implements the risk 
assessment bulletin will determine its effectiveness. For example, it is unclear the extent to 
which agencies will be allowed to waive or defer the bulletin’s requirements when they 
believe it is “warranted by a compelling rationale.” Similarly, it is unclear whether OMB 
will allow agencies to decide when a risk assessment is “influential” (thereby triggering 
additional standards in the bulletin) and whether OMB will treat the bulletin’ s provisions as 
“guidance” or as “requirements.” 


See |’http;//www.whitehouse.gov/omb/inforcg/commcnts_rab/list_rab2006.htmll. 

Pat Phibbs, “Definition of Risk Assessment Deemed Too Broad by Several Health Agency 
BN A Daily Report for Executives, May 23, 2006, p. A-15, 
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Possible Issues for Congressional or ACUS Consideration. As the above 
discussion suggests, a number of issues remain for possible congressional consideration, or 
for further study by a re-funded ACUS or some other body. Tn some cases, Congress could 
weigh in and resolve the issue. For example, in light of recent court decisions, if Congress 
wanted agencies’ decisions under the Information Quality Act to be judicially reviewed, it 
could resolve any lingering questions by amending the statutes and permitting Judicial 
review. Likewise, if Congress objected to using risk standards for one statute and applying 
them to other statutes, it could act through legislation or through oversight of OMB’s risk 
assessment bulletin. 

Among the questions that may merit further study are the following: 


• How can scientific advisory panels be constructed to ensure that they are 
unbiased? 

• Under what circumstances should agencies’ regulatory policies deviate from 
the recommendations of their scientific staff and advisory bodies? 

• What were Congress’s intentions in passing the IQ A? Has it served those 
purposes? 

• Do agencies have too much discretion to deny correction requests under the 
IQA? What effect has the act had on the length of time it takes agencies to 
issue rules? What if anything should be done to ensure that the act is 
consistently implemented? 

• Should OMB take a more active role in reviewing agencies’ decisions under 
the IQA? Should Congress or OMB initiate the collection of data regarding 
the IQA’s effect on rulemaking or agencies’ resources? 

• What is the appropriate role of the courts in reviewing science-based agency 
regulatory decisions? 

• Are governmentwide standards for peer review and risk assessment needed? 
Does OMB have the authority to issue such standards'i^ What effect have 
these requirements had on the length of time it takes agencies to issue rules? 

• Are agencies complying with the peer review and risk assessment bulletins? 
For example, are agencies posting agendas listing their upcoming peer 
reviews? Are agencies peer reviewing all “influential” information? Are 
some agencies complying better than others? Should Congress refer to these 
bulletins in legislation as models for particular peer reviews or risk 
assessments? 

• What constitutes the “weight of the evidence” in making risk-based 
regulatory decisions? Should Congress define the term, or should it be left 
up to the agencies within a specific regulatory context? 
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Mr. Chairman, that concludes my prepared statement. I would be happy to answer any 
questions that you or other Members of the Subcommittee might have. 
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Mr. Cannon. Mr. Halstead. 

TESTIMONY OF T.J. HALSTEAD, ESQ., LEGISLATIVE ATTOR- 
NEY, AMERICAN LAW DIVISION, CONGRESSIONAL RE- 
SEARCH SERVICE, WASHINGTON, DC 

Mr. Halstead. Mr. Chairman, Members of the Subcommittee, I 
am pleased to be here today to discuss the Subcommittee’s Admin- 
istrative Law Process and Procedure Project. 

I’ve been particularly involved in the consideration of four issues 
that have arisen in the various symposia, hearings and studies con- 
ducted under the project’s banner, namely, public participation in 
the rulemaking process, agency adjudication, judicial review of 
agency rulemaking, and the utility of a reconstituted ACUS in light 
of the regulatory clearance and review functions of the Office of 
Management and Budget. I have addressed those issues in detail 
in my prepared statement, and I would like to focus today on ef- 
forts that have been made to study court participation and judicial 
review over the course of the project. I think they illustrate both 
the time and effort that has gone into the project, as well as factors 
that could be viewed as supporting the continuing need for an enti- 
ty such as ACUS. 

The staff of your Subcommittee has spent a great deal of time 
focusing on public participation issues ranging from the impact of 
non-rule rules on public participation, to whether e-rulemaking ini- 
tiatives have, in fact, facilitated an increase in public participation. 

Professor Cary Coglianese convened a congressional symposium 
for the Committee on the e-rulemaking issue last December, and 
I think that type of collaborative effort has been essential to fur- 
thering our understanding of these issues. One interesting aspect 
of that symposium was the general consensus that e-rulemaking 
initiatives have not, in fact, generated the significant increase in 
participation that was largely expected in light of the strides that 
have been made in electronic technology and accessibility. The par- 
ticipants of that symposium recommended further studies on the 
issue, and, in particular, recommended expanding and institu- 
tionalizing opportunities for collaboration, which is a role that 
ACUS has served in the past and could arguably fulfill again. 

Another significant study that Mort mentioned in his testimony 
has been conducted by Professor William West at Texas A&M, fo- 
cusing on how agencies develop proposed rules, with a particular 
emphasis on public participation and transparency in the prenotice 
and comment phase of rule formulation. The study relied in large 
part on an electronic questionnaire sent to agency staff involved in 
the development of a large sample of individual rules and on inter- 
views with high-level agency personnel with extensive experience 
in the rulemaking process. One of the hopes of that study was that 
the questionnaire would generate data that would enable a system- 
atic comparison of variations in agency practice during this phase 
of rulemaking, but, as Mort mentioned, a low response rate to the 
survey prevented that from happening. 

The interview and survey data did enable Professor West and his 
team to make some very interesting and important observations re- 
lating to the outside participation of individuals in the development 
of rules, but I think the low response rate to that survey, again. 
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could be taken to support the position that there is an important 
role for ACUS. Professor West himself has related his view that the 
survey was hobbled by a general reluctance on the part of agencies 
to share information, with apparently two agencies explicitly order- 
ing their staff not to respond to the survey. 

Given the factors that Mort mentioned earlier regarding ACUS’s 
nonpartisan nature and organizational independence, it’s quite pos- 
sible that a reconstituted ACUS would be able to secure a greater 
response for these types of studies, which in turn would further 
Congress’ knowledge of such issues. 

Another key study in the project is being conducted by Professor 
Jody Freeman at Harvard Law School, focusing on empirical anal- 
ysis of judicial review of agency rulemaking. The goal of the study 
is to find out what happens to agency rules during review in the 
circuit courts, essentially to determine how often rules are invali- 
dated in whole or in part, and the reasons why they are invali- 
dated. Professor Freeman’s study is ongoing, but she discussed the 
methodology of the study and presented her preliminary findings 
at our September 11, 2006, symposium on Presidential, Congres- 
sional and Judicial Control of Agency Rulemaking. 

The study is ultimately expected to yield significant and useful 
empirical data on the success of challenges to agency rules in the 
appellate courts, but the limitations on this type of study might be 
seen as providing further evidence of the futility of a reconstituted 
ACUS. Professor Freeman herself noted in her comments at that 
symposium that stand-alone studies of this type do not give rise to 
a coherent and comprehensive empirical strategy that fosters opti- 
mal analysis of administrative process for the long term. Rather, 
it could be argued that only an entity such as a reconstituted 
ACUS will have the ability to assemble a group of experts with the 
aim of formulating a cohesive methodology that will be supported 
by ongoing and systematic analysis. 

I hope my testimony has given you an idea of the scope of work 
that’s been done in these areas, as well as the potential for a recon- 
stituted ACUS to further improve our knowledge and under- 
standing of administrative law and process, and I look forward to 
answering any questions that you might have. Thank you. 

Mr. Cannon. Thank you, Mr. Halstead. 

[The prepared statement of Mr. Halstead follows:] 
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Prepared Statement of T.J. Halstead 



Statement ofT.!. Halstead 
Legislative Attorney, American Law Division 
Congressional Research Service 

Before 

The Committee on the Judiciary 
Subcommittee on Commercial and Administrative Law 
House of Representatives 

November 14, 2006 

on 

‘‘The Administrative Law, Process, and Procedure Project” 


Mr. Chairman and Members of the Subcommittee; 

My name is T.J. Halstead. 1 am a Legislative Attorney with the American Law Division 
of the Congressional Research Service at the Library of Congress, and I thank you for 
inviting me to testify today regarding the Committee’s ongoing and bipartisan 
“Administrative Law, Process and Procedure Project.” 

My testimony today will address three issues that have been studied over the course of 
the project: public participation in the rulemaking process, agency adjudication, andjudicial 
review of agency rulemaking, with a focus on how the various symposia and academic 
studies sponsored by the Committee have contributed to our understanding of the significant 
and complex issues that adhere in these contexts, as well as to illustrate the potential ability 
of a reconstituted Administrative Conference of the United States to further aid our 
appreciation of such issues. My testimony will additionally discuss the issue of whether a 
reconstituted ACUS would be duplicative of activities that are currently performed by the 
Office of Management and Budget. 

Public Participation 

Effective public participation in agency rulemaking is a fundamental principle of the 
Administrative Procedure Act, and the staff of your Committee has been particularly active 
in considering factors impacting such participation. Working with your staff, we have 
identified a wide range of issues that have arisen in this context, ranging from the effect of 
''non-rulemaking approaches,” such as the issuance of interpretive rules and policy 
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statements on public participation, to the effect of e-ruiemaking initiatives. 

On December 5, 2005, Professor Cary Coglianese of the University of Pennsylvania 
Law School convened a symposium on “E-Rulemaking in the 21*’ Century” that was 
sponsored by the Committee. This symposium brought together legislative and executive 
branch personnel, academic researchers, and non-governmental representatives for an in- 
depth discussion on e-mlemaking and the manner in which advances in information 
technology may impact the future of administrative rulemaking. In testimony presented 
before the Committee on July 26, 2006, Professor Coglianese commented on the status of 
empirical research on e-rulemaking, noting that empirical data that has been obtained to date 
does not appear to support the initial expectation that advances in this context would 
facilitate a significant increase in public participation. Nonetheless, technological 
improvements may ultimately provide substantial benefits in this regard. Professor 
Coglianese also noted that ancillary benefits of e-rulemaldng, such as increased 
transparency, enhanced ability for executive or congressional oversight, administrative cost 
reduction, and greater ease of compliance provide additional justifications for continued 
efforts to improve agency utilization of electronic technology in rulemaking. 

Another key issue in the public participation context has been whether efforts to include 
the public in the rulemaking process prior to the publication of a proposed rule should be 
expanded. Professor William West of the Bush School of Government and Public Services 
at Texas A&M University undertook an effort to study a specific aspect of this issue at the 
behest of the Committee, with the support of the Congressional Research Service. 

Professor West formulated and conducted a project to analyze how agencies 
develop proposed rules, with a particular emphasis on how rulemaking initiatives are placed 
on agency regulatory agendas; how the rulemaking process is managed at inter and intra 
agency levels; and how public participation and transparency factor in the pre-notice and 
comment phase of rule formulation. Professor West has stated that the issue of public 
participation at this stage of agency rule formulation “may be especially relevant to the 
Congress as it considers possible amendments to the APA ” The study relied in large part 
on an electronic questionnaire sent to agency staff involved in the development of a large 
sample of individual rules and on interviews with high level agency personnel with extensive 
experience in the rulemaking process. One of the hopes for the study was that the 
questionnaire would generate data that would enable a systematic comparison of variations 
in agency practice regarding the scope, transparency, and inclusiveness of outside 
participation duringthis phase of rulemaking. However, alow response rate to the electronic 
questionnaire prevented such a comparison. Nonetheless, the interview and survey data did 
enable Professor West and his team to make some very interesting and important 
observations relating to outside participation in proposal development: that agency officials 
noted that the submission of information by public interest groups, industry representatives, 
other affected interests, and other agencies was “frequently indispensable to intelligent 
decision making”; that the character of such participation is variable, based on a number of 
factors; and, finally, that such participation does not generally occur as the result of an 
inclusive agency approach, instead occurring by virtue of agency invitation or participant 
initiative. 

While the West study has contributed significantly to congressional and academic 
understanding of the complex issues surrounding public participation in the pre-notice and 
comment rulemaking context, the low response rate to the survey could be viewed as 
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supporting the position that a reconstituted ACUS could serve an important role in 
facilitating research of this type. Professor West has related his view that the survey was 
hobbled by a general reluctance of agencies to share information, as illustrated by the fact 
that two agencies went so far as to explicitly order their staff not to respond to the survey. 
It is arguable that a similar study, if conducted by a reconstituted ACUS, would have greater 
success in generating the infonnation necessary to enable the systematic comparisons 
envisioned by the West study by virtue of its non-partisan nature and organizational 
independence. 

Agency Adjudication 

Another matter of significant importance and interest to the project has been the 
issue of agency adjudication. In addition to rulemaking, it is a fundamental maxim of 
administrative law that agencies may control regulated activities and entities through 
adjudicatory processes. Regarding the basic issue of an agency’s discretion to choose 
between rulemaking and adjudication, the Supreme Court established in SE(' v. Chenery 
Corporation that ‘'the choice made between proceeding by general rule or by individual, 
ad hoc litigation is one that lies primarily in the informed discretion of the administrative 
agency.” This dichotomy effectively allows agency adjudicators to exert policy-making 
authority through a quasi-judicial proceeding, as opposed to the quasi-legislative nature 
of the procedures that govern notice and comment rulemaking. This dynamic has given 
rise to the question of whether it is appropriate for agencies to establish binding policy 
through adjudication when such action could be effected through notice and comment 
rulemaking. ACUS, as a reconstituted entity, would be in a unique position to analyze the 
impact of agency determinations to regulate through adjudication and rulemaking, with 
the aim of formulating a recommendation as to whether the Administrative Procedure 
Act should be amended to explicitly address issues adhering to agency adjudication. 

The mechanics of agency adjudication are also an issue that might be ripe for 
review by a reconstituted ACUS. To this end, CRS has identified a series of issues in this 
context that have been of interest to administrative law scholars and practitioners, 
ranging from the question of whether there is a need to reevaluate the Administrative 
Law Judge program, with a focus on the selection of ALJ’s and the issue of whether 
ALJ’s dealing with regulatory matters should be treated differently than those handling 
benefits cases. Additionally, a comprehensive study of the issue of whether the APA’s 
adjudicatory provisions should be extended to all evidentiary hearings required by 
statute, as has been suggested by the American Bar Association, would appear to be 
particularly suitable for examination by ACUS, 

Judicial Review 


Judicial review of agency rulemaking has emerged as an issue of great 
significance and interest in the years since the demise of ACUS, and the study of this 
issue has factored prominently in efforts undertaken in aid of the Administrative Law, 
Process, and Procedure Project. 

Under the Administrative Procedure Act, courts are authorized to invalidate rules 
that are deemed to be arbitrary or capricious. This standard of review, is not clearly 
defined, and the judiciary’s interpretation of the meaning of this phrase has changed 
substantially over the past thirty years. Until the 1970's, arbitrary or capricious review 
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was extremely deferential, essentially requiring only that a regulation fall within the 
scope of legally delegated authority. However, the Supreme Court’s 1971decision in 
Cifizens lo Prated Overton Park, Inc. v. Volpe established a dynamic that has led to more 
stringent review of rules. 

Overton Park addressed a challenge to the Secretary of Transportations’ decision to 
approve the release of federal funds forthe construction of a highway through a park, on the 
basi s that the decisi on vi olated a prohibition on the use of federal highway funds for highway 
construction through public parks so long as another feasible and prudent route could be 
used. Applying the arbitrary or capricious standard to the Secretary’s decision, the Court 
held that is was required to analyze whether the decision was based on “a consideration of 
the relevant factors and whether there had been a clear error in judgment. . . .” The Court 
stated that while this inquiry must be “searching and careful,” the standard of review was 
ultimately narrow. The Court then proceeded to remand the case so that the lower court 
could conduct a “thorough, probing, in-depth review of the administrative record underlying 
the Secretary’s decision. 

The language used by the Court in Overton Park is at once instructive yet ambiguous. 
The Court declares that judicial review under the arbitrary and capricious standard is to be 
“searching and careful,” while simultaneously espousing a deferential approach to review 
of informal agency action by stating that the judiciary “is not empowered” to impose its 
judgment on an agency. It has been asserted that courts applying the precepts of Overton 
Park “tend to ignore all but the mandate to conduct a ‘searching and careful’ inquiry,” 
slipping into a “a more active role than was intended for arbitrariness review.” In turn, this 
increased level of scrutiny has been cited as facilitating the development of what has come 
to be referred to as the “hard look” doctrine of arbitrary and capricious review. This 
approach has been characterized as obliging a reviewing court “to examine carefully the 
administrative record and the agency’s explanation, to determine whetherthe agency applied 
the correct analytical methodology, applied the right criteria, considered the relevant factors, 
chose from among the available range of regulatory options, relied upon appropriate policies, 
and pointed to adequate support in the record for material empirical conclusions.” 

The Supreme Court implicitly endorsed the hard look doctrine in Motor Vehicle 
Mamifactnrers Association v. State Farm Mutual Automobile Insurance Co., while 
continuing to assert, as it had in Overton Park, that a reviewing court is not to substitute its 
judgment for that of the agency. This dichotomy between what, on the one hand, appears to 
be a very broad grant of discretion to a reviewing court and the much more restrictive notion 
that the courts are not to usurp agency judgment has been focused upon by both proponents 
and critics of the hard look standard. Some commentators have argued that the hard look 
doctrine is essential to allow for an appropriate level of judicial scmtiny of an agency’s 
exercise of power, in that it ensures that agency decisions are not controlled by narrow- 
private interests or an agency’s own “idiosyncratic view of the public interest.” Conversely, 
critics of hard look review maintain that it allows for so much judicial discretion “that a 
single unsympathetic or confused reviewing court can bring about a dramatic shift in focus 
or even the complete destruction of an entire regulatory program.” It has been argued that 
the establishment of a more stringent review dynamic in Overton Park, coupled with the 
adoption of the hard look doctrine in Slate Farm, has caused the rulemaking process to 
become more rigid and burdensome upon agencies. In turn, this has lead to the assertion that 
rulemaking has become “ossified,” with agencies either undertaking resource and time 
intensive steps to ensure that a rule will withstand increased scrutiny, or circumventing the 



43 


CRS-5 

traditional notice and comment rulemaking process by issuing policy statements and 
interpretive rules to effectuate compliance with a regulatory agenda. 

Various studies have been conducted attempting to evaluate the number of challenges 
to agency rulemaking efforts and the effect of judicial review thereon. However, it has been 
stated that “administrative law scholars have failed generally to produce systematic 
empirical analysis of the effects of judicial review.” 

In hopes of ameliorating this situation, the Committee recruited Professor Jody Freeman 
of the Harvard Law School to conduct a study aimed at providing just such an empirical 
analysis. With the aid of Curtis Copeland, one of my fellow CRS coordinators of this Project, 
Professor Freeman was able to obtain access to data on administrative agency appeals from 
the Administrative Office of the Courts (AOC) from 1995 to 2004. The data consists of 
3,075 cases drawn from an initial database of over 10,000 cases involving administrative 
appeals from every circuit court over that time frame. The goal of the study is to ascertain 
what happens to agency rules upon appellate judicial review, with the aim of determining 
the rate at which rules are invalidated in whole or in part, and the reasons for that 
invalidation. Professor Freeman’s study is ongoing, but she discussed the methodology of 
the study and presented the preliminary findings of the study at a September 11, 2006 
symposium on “Presidential, Congressional, and Judicial Control of Agency Rulemaking” 
that was hosted by CRS as part of the Committee’s project. While the study is ultimately 
expected to yield significant and useful empirical data on the success of challenges to agency 
rules in the appellate courts, the limitations of this type of study might be seen as providing 
further evidence of the utility of a reconstituted ACUS. As Professor Freeman noted in her 
comments at the September 1 1, 2006 symposium, these types of studies do not give rise to 
a coherent and comprehensive empirical strategy that will foster optimal analysis of the 
administrative process for the long term. Rather, it could be argued that only an entity such 
as a reconstituted ACUS will have the ability to assemble a group of experts with the aim 
of formulating a cohesive methodology that will be supported by ongoing and systematic 
analysis, 

The Differing Roles of ACUS and OIRA 

Regarding the reauthorization and refunding of ACUS, I have worked closely with the 
staff of your Committee over the past two years in analyzing assertions that a reconstituted 
ACUS would be duplicative of functions that are already performed by Office of Information 
and Regulatory Affairs (OIRA) within the Office of Management and Budget (0MB). 
Before addressing the merits of this argument, I think it is useful to provide an overview of 
the statutory structures and missions of these two entities. 

Legislation creating a permanent Administrative Conference of the United States was 
enacted in 1964,^ with ftmds first appropriated in 1968,^ In 1995, the activities of ACUS 
ceased when funding for its activities was terminated. ACUS was reauthorized in the 108^'’ 
Congress,^ but has yet to receive an appropriation. The statutory provisions governing ACU S 
were never repealed by Congress, and thereaudiorization in the 108^' Congress only slightly 


' 5 U.S.C. §§ 591-96. 

'^P.L. 90-392(1968). 

' P L. 108-401, 108‘" Cong. 2d Sess. (2004). 
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revised its original provisions, by authorizing appropriations and by making four additions 
to the “purposes” section of the Act."* 

Pursuant to its statutory authorization, ACUS is tasked with (1) providing “suitable 
arrangements through which Federal agencies, assisted by outside experts, may 
cooperatively study mutual problems, exchange information, and develop recommendations 
for action by proper authorities to the end that private rights may be fully protected and 
regulatory activities and other federal responsibilities may be carried out expeditiously in 
the public interest”; (2) promoting “more effective public participation and efficiency in the 
rulemaking process”; (3) reducing “unnecessary litigation in the regulatory process”; (4) 
improving “the use of science in the regulatory process;” and (5) improving “the 
effectiveness of laws applicable to the regulatory process 

The reauthorization leaves intact ACUS’ original membership dynamic, which is 
structured, in effect, as a public/private partnership, in order to maximize “the joint 
participation of agency and outside experts in administrative procedure ”^ In the event of 
appropriation its membership will thus consist of a minimum of 75 and a maximum of 101 
members, composed of a Chairman, council, and assembly. The Chairman would be 
appointed by the President, the council would be composed of the chair and ten other 
members, and the assembly, if comprised in accordance with prior practice, would consist 
of approximately 100 members, “consisting of representatives of federal agencies, boards, 
and commissions and private citizens, including lawyers, law professors, and others 
knowledgeable about administrative law and practice.”^ 

During the course of its original existence, ACUS was widely viewed as an effective, 
independent and nonpartisan entity. For instance, Sally Katzen, a former Administrator of 
OTRA during the Clinton administration, stated in 1994 that ACUS “has a long-standing 
tradition ofprivate-sector membership that crosses party and philosophical lines,”® Likewise, 
C, Boyden Gray, a former White House Counsel in the George H.W Bush administration, 
testified before the House Judiciary Committee’s Subcommittee on Commercial and 
Administrative Law in support of the reauthorization of ACUS, stating: “Through the years, 
the Conference was a valuable resource providing information on the efficiency, adequacy 
and fairness of the administrative procedures used by administrative agencies in carrying out 
their programs. This was a continuing responsibility and a continuing need, a need that has 
not ceased to exist, 


Ud. 

US U.S.C. §59I(1H5). 

^ Jeffrey Lubbers, "If ii Didn '/ Exist, it Woidd Have to he Invented” - Reviving the Adminislnitive 
Conference, 30 Ariz'. St. L.J. 147, 148 (1998). 

Jeffrey Lubbers.^ Guide to Federal Agency Rulemaking. Third Edition. American Bar Association, 
p. xvii (1998). 

^ Toni M. Y'\iic,ALegislative Analysis of the Administrative Conference of the United States, 30 Ariz. 
St. L.J. 19, 55 (1998). 

C. Boyden Gray, Testimony Before the U.S. House ofRcprcscntativcs, Committee on the Judiciary , 
Subcommittee on Commercial and Administrative Law, Hearing on the Rcauthorization of the 
Administrative Conference of the United States, 108* Cong., 2d Sess. (June 24, 2004). 
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As further evidence of the respect of, and support for, ACUS, it is interesting to note 
that Supreme Court Justices Scalia and Breyer testified before the Subcommittee in support 
of the reauthorization of ACUS. Justice Scalia stated that ACUS was “a proved and effective 
means of opening up the process of government to needed improvement,” and Justice Breyer 
characterized ACUS as “a unique organization, carrying out work that it important and 
beneficial to the average American, at a low cost.”^® Examples of the accomplishments for 
which ACUS has been credited range from the simple and practical, such as the publication 
of time saving resource material, to analyses of complex issues of administrative process and 
the spurring of legislative reform in those areas." 

The Office of Management and Budget traces its origin to the establishment of the 
original Bureau of the Budget within the Department of the Treasury by the Budget and 
Accounting Act of 1 92 1 The Bureau was transferred to the newly created Executive Office 
of the President by Reorganization Plan No. 1 of 1939,''’ and was subsequently designated 
as the Office of Management and Budget by Reorganization Plan No, 2, of 1970," While 
0MB ’s primary function centers on budget formulation and execution, it has many other 
major functions, including regulatory analysis and review. The Paperwork Reduction Act 
of 1980, later recodified as the Paperwork Reduction Act of 1995, established the Office of 
Information and Regulatory Affairs within OMB. In addition to its statutory responsibilities, 
OIRA exerts significant influence on the scope and substance of agency regulations through 
a presidentially mandated review and planning process. Shortly after the creation of OIRA 
in 1980, President Reagan issued Executive Order 12291, which imposed cost-benefit 
analysis requirements on rule formulation and established a centralized review procedure 
for all agency regulations. Responsibility for this program was delegated to OIRA. 

In practical effect, E.O. 12291 gave OIRA a substantial degree of control over agency 
rulemaking, enabling OMB to exert considerable influence over agency efforts in this 
context from the earliest stages of the process. The impact of E.O. 12291 on agency 
regulatory activity was immediate and substantial, with OIRA reviewing over 2000 
regulations per year and returning multiple rules to agencies for reconsideration. As a result 
of this rigorous review process, agencies became sensitized to the regulatory agenda of the 
Reagan Administration, largely resulting in the enactment of regulations that reflected the 
goals of the Administration," The issuance and implementation of the order generated 
controversy and criticism, with opponents asserting that the review process was distinctly 
anti -regulatory and constituted an unconstitutional transfer of authority to OIRA from the 
executive agencies. This review scheme was retained to similar effect and controversy in the 
George H.W. Bush Administration. 


Jefffev Lubbers. Reviving the Administrative Conference of the United States: The Time Has Come. 
51 Dec.’ Fed. Law, 26 (2004). 

" Fine, n. 8, supra, at 46. See also, Gary* J. Edles, The Continuing Need for an Administrative 
Conference, 50 Admin. L. Rev. 101, 117 (1998). 

'M2 Stat, 20 (1921). 

"53 Stat. 1423 (1939). 

" 84 Stat, 2085 (1970). 

" See T.J. Halstead. Presidential Review of Agency Rulemaking, Congressional Research Scr\4cc. 
Rep. No. RL32855 at 3 (2005). 
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President Clinton supplanted the Reagan era review scheme with Executive Order 
1 2866, entitled ‘'Regulatory Planning and Review The Clinton order implemented a more 
selective and transparent review process, while generally retaining the centralized review 
dynamic established by E.O. 12291. Coupled with the comparatively pro-regulatory stance 
of 0MB during the Clinton era, this review scheme resulted in a decrease in the rates of 
OIRA review of rules, from an average of 2080 regulations per year in fiscal years 1982-93 
to an average of 498 in fiscal year 1996.^^ It is important to note that this decrease in the 
numbers of rules reviewed does not indicate a concession on the part of the Clinton 
Administration that there were limits on presidential control of the scope of OIRA review 
or on the agency rulemaking process specifically.^* Rather, it would appear that the Clinton 
Administration employed the OIRA review process and general assertions of administrative 
control over agencies in order to implement its regulatory agenda.’*^ 

The George W. Bush Administration has retained E.O. 12866, utilizing it to implement 
a review regime that subjects rules to more stringent review than was the case during the 
Clinton Administration. It has been asserted that the current Administration has returned to 
the review dynamic that prevailed under E O 12291, with OIRA describing itself as the 
■‘gatekeeper for new rulemakings.”’® Under the current Administration, OIRA has increased 
the use of “return” letters to require agencies to reconsider rules, which, in turn, has led 
agencies to seek OIRA input “into earlier phases of regulatory development in order to 
prevent returns later in the rulemaking process.”^* This dynamic arguably buttresses 
executive control over agency rulemaking efforts by exerting influence over rulemaking 
activity at the earliest stages of rule formulation.’^ Additionally, OIRA has instituted the 
practice of issuing “prompt letters” to appropriate agencies to encourage rulemaking on 
issues it feels are ripe for regulation.’^ OIRA has acknowledged that prompt letters “do not 
have the mandatory implication of a Presidential directive,” characterizing them instead as 
a device that “simply constitutes an OIRA request that an agency elevate a matter in 
priority.”"'^ As with the use of return letters, the use of prompt letters has arguably enabled 
OIRA to exert a substantial degree of influence on an agency’s regulatory agenda. 

While ACUS and OIRA could be viewed as operating within the same sphere to the 
extent that they are both concerned with regulatory matters, it would appear that there are 
substantial, concrete differences between their respective structures and missionsthatintum 
give rise to a fundamental difference between the nature and manner of their respective 
assessments of agency performance in the administrative process. 


id. at 5. 

' '■ Id. at 7. 
*'/£/. at 8, 
'VJ. at8, 
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Id. at 10. 
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Most importantly, ACUS is an independent entity, whereas OIRA is responsible for 
effectuating a given administration’s regulatory agenda. As touched upon above, ACUS was 
widely regarded as an independent, objective entity that was tasked with the unique role of 
assessing all facets of administrative law and practice with the single goal of improving the 
regulatory process. As stated by one commentator, “[tjhis level ofbipartisanship contributed 
greatly to the ability of the Administrative Conference to reach consensus on issues for their 
merits rather than because of any particular ideology or party agenda; this in turn contributed 
to the credibility of the Conference’s work and the willingness of academics and private 
attorneys to volunteer their time to the Administrative Conference.”^^’ Conversely, OIRA 
does not possess the indicia of independence or objectivity that characterized ACUS, nor 
does it claim such a character. As an arm of 0MB, situated within the Executive Office of 
the President, OIRA is quintessentially executive in nature, with a predominant mission to 
advance the policy goals of the President. As such, while OIRA might be characterized as 
serving a coordinating function in the administrative context, it naturally follows that this 
function is exercised under the influence of the President.^’ Indeed, the activities of OIRA 
during the Reagan, Clinton, and George W. Bush Administrations, as touched upon above, 
would appear to establish that this coordinating function has been employed to further the 
regulatory agenda of those administrations. 

The distinction between ACUS as an independent entity and OIRA as an executive 
agency may also be seen as having practical effects that give further credence to the ability 
of ACUS to serve in the consideration of agency specific issues, For instance, Loren A. 
Smith, currently serving as a Senior Judge on the United States Court ofFederal Claims and 
a former Chairman of ACUS, has stated: 

[T]he very fact of ACUS' smallness and its lack of investigative powers and 
budget sanctions, made agencies willing to come to ACUS and listen to 
ACUS. 0MB or the General Accounting Office were threatening. The 
General Services Administration and the Office of Personnel Management 
were often perceived as the enemy. ACUS on the other hand, was seen as the 
kind counselor, one who gave useful, and generally palatable remedies. It 
thus had the confidence of most of the Executive branch and the Congress. 

And a place like this is not to be valued lightly."^ 

Apart from concerns regarding independence and objectivity, it has been suggested 
that while the staff of OERA possess a significant degree of expertise with regard to 
administrative issues, there are nonetheless fundamental structural issues that would inhibit 
OIRA’s efficacy in this context, such as the “multitude of issues flowing through agencies 
daily, the severely limited resources of executive oversight, and the variety of control 
relationships that exist in the administrative system,”*® Justice Breyer echoed this sentiment 


Fine. n. 8. supra, at 55. 

■' See. e.g.. Lubbers n. 6, supra, at 152. 

Loren A. Smith, The Aging of Adminislralive Imv: I'he Adminisfralive Conference Reaches F.arly 
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See Edles, n, 11, supra, at 135 (quoting Thomas O. Sargentich, The Supreme Court’s 
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in his testimony discussing the mission of ACUS, stating “I have not found other institutions 
readily available to perform this task. Individual agencies, while trying to reform themselves, 
sometimes lack the ability to make cross-agency conipansons....The Office of Management 
and Budget does not normally concern itself with general procedural proposals. 

Also, the broad scope of ACUS’ mission, coupled with its independence and 
expertise is seen by many as making it the appropriate entity to analyze the efficacy of the 
functions of 0MB itself. In his testimony before the Subcommittee, C. Boyden Gray 
identified 0MB activities as being ripe for study by ACUS, suggesting ''empirical research 
on the innovation of the 0MB ‘prompt’ letter, matters relating to data quality and peer 
review issues,” as particularly suitable topics for inquiry.^' 

These issues of independence and objectivity, the widely recognized expertise and 
bipartisan nature of ACUS, and the broad scope of the work it conducted in all facets of the 
administrative process could thus be taken to belie the notion that the activities of a 
reconstituted ACUS would be duplicative of the functions of 0MB or its Office of 
Information and Regulatory Affairs. 


Mr, Chairman, that concludes my prepared statement I would be happy to 
answer any questions that you or other Members of the Subcommittee might have. 


(...continued) 

sufficient to attract OIRA's attention.” See Edles, n. 11, supra, at 135-36 n. 212. 
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Mr. Cannon. And again, thank you all for being here today. 

Mr. Rosenberg, if I could just follow up on some of your com- 
ments. You talked at some length about the Congressional Review 
Act and about how it would work here in Congress. And you fell 
a little short of talking about what we actually talked about, I 
think, in this hearing, and that was if Congress were to review 
every rule. In other words, if you set aside the major rules as im- 
practical to actually determine, then what the effect of that would 
be that noncontroversial rules would be viewed as minor, and if 
anybody had a problem with a rule, they could raise that problem 
in the course of a congressional oversight process. 

That would mean that Congress would have to staff up some- 
what. The Majority or the Minority would shift a little bit in how 
they would happen, but you would have an internal process where- 
by notice and comment could be had, and that way what was major 
would be determined not by the agency’s action or by some other 
standard which would be difficult to implement, but rather by the 
reaction of the population. So that in the case of a small business 
and the effect of a regulation on a small business, small businesses 
could come forward and say, hey, this regulation would be more 
difficult, and you could do it in a more easier fashion. 

I don’t know if you recall that part of the conversation, but it 
seems to me actually that the panel is agreeing that if you give up 
the idea of making a distinction between major and minor regula- 
tions, that you pretty soon end up in a point where you just say 
maybe Congress should review all, and then those that are sub- 
stantial would become the point of focus. Do you recall that? And 
what is your thinking on that today? 

Mr. Rosenberg. What I was talking about today was a relation 
of testimony at the March hearing. It has been my view that there 
is a way to deal with all rules; that if, let’s say, a joint Committee 
was set up as a screening mechanism, or a quorum-type vehicle 
was set up as a screening mechanism, which then presented rec- 
ommendations, an internal procedure could be set up to screen out 
those rules that might be deemed minor rather than major, and 
that a deeming process that we talked about at the last hearing, 
which was approved by current Parliamentarian Sullivan and 
former Parliamentarian Charlie Johnson, that these could be the 
mechanism for 

Mr. Cannon. Would you mind suspending for a moment here 
while we have people leave? Thank you. 

Please proceed. 

Mr. Rosenberg. The difficulty with limiting congressional review 
to major rules is just what you’re saying: You’re going to be losing 
rules that have an impact. Right now a major rule is defined by 
the Office of Management and Budget, and I don’t know that you 
want to continue to have the Office of Management and Budget de- 
ciding what is a major rule, and therefore, these are the only rules 
that will come before Congress. You could do it verbally, with a 
sense of a $100 million impact, or a catch-all kind of a thing where 
it has a major significance, impact on — I did a nice thing here. 

One of the constitutional problems is Congress itself can’t decide 
what to bring up, what would be a charter problem, demanding 
that an agency bring up a particular rule. So you may have a prob- 
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lem of all or nothing, and to have the kind of effective congres- 
sional oversight, it would seem to me that all rules, as they are 
now, should come before Congress. And you would set up a proce- 
dure whereby there would be a screening process that, let’s say, 
after 30 days, if a particular rule is not acted upon or a joint reso- 
lution of approval is not followed against that particular rule, it 
then goes to a calendar Wednesday when all the rules are being 
passed at that particular point or approved. 

Mr. Cannon. But the charter problem doesn’t exist if all rules 
come through, but directing a rule — Congress is not good at direct- 
ing, so you don’t ultimately have a charter problem, do you? 

Mr. Rosenberg. Not when it’s there, not with all the rules cov- 
ered. Then there can be a selection process and a deeming of ap- 
proval at that particular point. You could get rid of 99.98 percent 
of the rules every year, and you would be able to catch the 60 or 
so major rules that come forward, if they’re necessary. Most of the 
major rules are not that controversial either. So that you would 
have a process whereby the meaningful threat is out there that 
Congress is looking, and that these rules will have to come up, you 
know, in a way that, you know, conforms with what they were sup- 
posed to be. 

Mr. Cannon. Mr. Watt, would you allow me to do one more ques- 
tion? 

Mr. Watt. Sure. 

Mr. Cannon. Dr. Copeland, when you talked about the blaming 
process — I think you mentioned that, that was mentioned by one 
of the witnesses here — that is, does Congress want to be blamed for 
rules that it approves based upon agency action? It seems to me 
that that’s actually our job. 

But secondly, having a process whereby you have a political re- 
view means that if you don’t have significant objection to a rule, 
that the blame really goes to the people who have the interest who 
didn’t assert the interest at the time. So do you think that the 
blaming — concern about blaming is something that Members of 
Congress would want to avoid, or is it something that we can deal 
with if we did some kind of a review of all regulations and perhaps 
a vote on all regulations? 

Mr. Copeland. I don’t recall getting into the blaming issue, but 
I can respond to your question a bit. 

The issue of whether congressional accountability for agency 
rules — it really gets back to the question of that the agency rules 
are based on congressional action. But the problem is more alluded 
to if Congress got in the business of approving all rules. There is 
about 4,000 final rules issued every year, and that would take up 
a significant amount of Congress’ time. So some process of weeding 
these things out is necessary in order to avoid that overwhelming 
task. 

The question then becomes how do you pick. And if you let 0MB 
and the agencies pick which ones are subject to congressional re- 
view and would come up here. But technically any rule, under the 
Congressional Review Act — and Mort, correct me if I’m wrong — any 
rule can be challenged right now; there can be a resolution of dis- 
approval on any rule, and it doesn’t have to be one that an agency 
does a major rule report on or that GAO does a major rule report 



51 


on. So Congress can pick which ones, and certainly the interest 
groups in Washington are adept at pointing things out to Congress 
which ones they have a prohlem with. 

Mr. Rosenberg. The difficulty is it goes through a normal proc- 
ess of legislation, and you know how difficult that is. That’s why 
expedited procedures assist in focusing and taking action in a time- 
ly and effective way. I’m the one that brought up the blaming 

Mr. Cannon. Oh, I’m sorry. You were quoting someone else, 
but 

Mr. Rosenberg. I was quoting one of the participants on my 
panel who was making a political point, you know, that you’re 
never going to get this because it puts too much responsibility. It 
may be that Congress gets blamed for doing things, and most often 
for not doing things; and here you’re adding a whole category of 
rules that they could have taken care of, and somebody will ham- 
mer then. So therefore, let’s have a procedure that’s less threat- 
ening to us, or to you guys. 

Mr. Cannon. I would hope that you could do some sort of expe- 
dited procedure and pass all bills, and the American people actu- 
ally want that, and they’re beginning to see that. And the blame 
thing is an initiating thing that we look at as individuals. Institu- 
tionally I think that Congress ought to have a greater role in the 
vast amount of law that gets created under the direction of the law 
we pass, but at the behest of the Administration. 

Mr. Rosenberg. One of the ostensible reasons for the passage of 
the Congressional Review Act was to place responsibility and ac- 
countability on Congress in order to wipe out the criticism that 
they nearly delegated vast amounts of power out and never, you 
know 

Mr. Cannon. That lever hasn’t worked as well — it might have 
worked a little bit, but we don’t have the data, and it hasn’t 
worked clearly as well as we had hoped. But you know that I’m a 
fan of the idea of passing all. 

Thank you, all. And I would like to recognize Mr. Watt. 

Mr. Watt. Thank you, Mr. Chairman. 

And let me also join you in thanking the witnesses who have de- 
voted so much time to this project, and I think advanced it to a 
point where hopefully it can be picked up and moved forward. 

Mr. Rosenberg, I just had one clarifying question because I 
wasn’t sure I understood what you were saying about ACUS being 
reauthorized in the 108th Congress, but wasn’t so critical that it 
be funded. What was that point? 

Mr. Rosenberg. Well, my meaning was simply that the process 
that we’re going through, the study process, the projects, the 
symposia, were setting the groundwork. And we could set the 
groundwork over a 2-year period, which we have done, but at some 
point there would have to be an ACUS or something like ACUS. 
There has to be something like ACUS to provide the kind of objec- 
tive, nonpartisan consideration and study of sophisticated 

Mr. Watt. Right. I just wanted to make sure that the record was 
clear that all three of the witnesses, I assume, would strongly advo- 
cate funding of ACUS, not just reauthorizing it; or is there any dis- 
agreement about that? 

Mr. Rosenberg. We don’t advocate, but we would be pleased 
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Mr. Watt. I mean, supportive and pleased, yes. 

Mr. Rosenberg, let’s just do it one by one so we’ll have it in the 
record, and there won’t be any equivocation about it. 

Mr. Rosenberg. I am supportive of a reactivated ACUS. 

Mr. Copeland. Certainly it makes sense for these issues to be 
explored further. I think the potential is there for significant sav- 
ings as a result of this because the people will quibble about what 
the total dollar value is of all regulations, but it’s clearly in the 
hundreds of millions of dollars. Just last year 0MB approved 82, 
I believe it was, economically significant rules, each of which is 
$100 million; 1 percent of that total is $82 million. 

Mr. Halstead. It’s very difficult to quantify how much money 
ACUS saved over its existence. There are anecdotal examples 

Mr. Watt. Let me be clear. I’m trying to get a straight answer 
into the record that you support or don’t support appropriating 
money to fund ACUS. 

Mr. Halstead. I think over the course of the project we’ve identi- 
fied several factors that could be looked at as very much supporting 
the notion that a reconstituted, refunded ACUS would have a bene- 
ficial effect for modern administrative government. 

Mr. Watt. Having established that from all three of the wit- 
nesses, let me also be clear. If you have some concept of what the 
appropriate appropriation level would be to adequately fund ACUS. 
And I guess I would say that against — obviously not having ACUS 
or something similar to it has had substantial economic impacts on 
various parts of our economy, businesses, so forth and so on. I’m 
trying to kind of put in context for the next Congress or future 
Congresses or Members of this Committee or the Judiciary Com- 
mittee what it would cost as opposed to what it would save, I 
guess. And so what kind of appropriation level would we be talking 
about to adequately fund ACUS? Got a clue? 

Mr. Halstead. Well, we 

Mr. Watt. Mr. Halstead. 

Mr. Halstead. Using the prior reauthorization, it authorized, if 
my memory serves correctly, a funding level for fiscal years 2005 
through 2007 of roughly $3 million a year. I think it’s 3.2 million 
for the 2007 authorization. And based on the work that the Sub- 
committee did for that initial reauthorization, the expectation is 
that that would be somewhere in the neighborhood of what you 
would need for ACUS to get up and running in an effective fashion. 

When you look at the academic literature study in ACUS, it has 
always been regarded as a very cost-effective organization in rela- 
tion to the return it provides. So somewhere around that $3 million 
figure is maybe 

Mr. Watt. Three million? 

Mr. Halstead. Three million, yes. 

Mr. Watt. Okay. And that’s the figure that you’re projecting that 
would be to get it up and running. What is the annual figure, ball- 
park, that you would think it would be appropriate to sustain it 
once it is up and running on an annual basis? 

Mr. Halstead. I would think it would be somewhere in that 
neighborhood. Throughout the course of its existence, it was at 
somewhat roughly that proportional level. 
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Mr. Watt. Okay. I just wanted all that to be in the record be- 
cause, I mean, you know, we’re constantly doing cost/benefit anal- 
yses. It seems to me that this is one of those occasions that, while 
we’re not being scientific about it, that it’s important for us to 
make it very clear to future Committees and Congresses that we 
view ACUS as being a very cost-effective agency. And $3 million, 
if you’re saving substantial cost in paperwork and administrative 
burden and getting substantial benefits out of what ACUS does, is 
a minuscule amount of money when juxtaposed against the benefit 
that we get out of it. 

That’s the point I’m trying to drive home, and I don’t want this 
hearing to end without having that unequivocally in the record. If 
anybody wants to argue with it, I want that from the witnesses, 
but — nobody seems to be arguing with it, so I’m going to do like 
the Chairman does when he administers the oath: Let the record 
show that everybody is nodding in affirmative agreement with the 
statements that I just made. 

And with that. I’m happy, and I’ll yield back, Mr. Chairman. 

Mr. Cannon. Thank you. 

Let me just add my view that ACUS is a remarkably cost-effec- 
tive tool for governing ourselves, and that while I suspect that nei- 
ther of us will be back on this Committee or directing this Com- 
mittee next cycle, we will both be advocates for ACUS and for 
change. I am certainly concerned about who does Chair this Com- 
mittee, and I’m hoping that we get someone — we’ve talked to sev- 
eral people who might end up doing that — ^who would recognize the 
importance of what we would be doing with this study and how we 
can translate that into law. 

I’d like to ask unanimous consent to introduce into the record 
this memorandum from the Congressional Research Service from 
Mr. Rosenberg and Mr. Halstead, which its subject is the compari- 
son of the duties and objectives of the Office of Management and 
Budget and the Administrative Conference of the United States 
with respect to the assessments of executive agency performance in 
the administrative process. I think that that is a valuable addition, 
especially in conjunction with the questions Mr. Watt asked. 

[The information referred can be found in the Appendix.] 

Mr. Cannon. I want to, again, thank the witnesses for being 
here, and the hearing will now be adjourned. 

[M^ereupon, at 4:23 p.m., the Subcommittee was adjourned.] 
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N<»vember 14, 2006 
The Honorable Chris Cannon 

fTiair 

Subcomnuttee on Commercial and. 
Administrative Law 
Committee on Ac Judicimy 
U.S. House of Representatives 
Washington, D.C. 205 IS 


— Iter 


The Honcnable Melvin L. Watt 
Ranking Member 
Subcommittee on Commercial and 
Adminiatrative Law 
Cmnniittee on Af Jndiciaiy 
U.S. House of ReinreseDtatives 
Washington, D,C. 20515 . 


Heaiiml on ‘T he Admlnkanulv e Law, Procen and P i oceAn g Piujeci fli r 
Ae2rCentuiy” 


Dear Chainnan CamicHi and Ranking Member WMt 

On behalf of Ae American Bar Associadon 0* ABA”) and its more Aan 410,000 
members, I write A advise your Sub commi ttee of the great interest Ae ABA, 

particularly its Section of Administnitive Law and Regulatory Practice (Ae “S^ction’^ 
and its JuAcial Divisioa’s hbtknal Conference of ^ Administralive Law Judiciary 
("NCAU”), has m Ae subject of tody’s achedoled bearing on *Tiie Adnunislrative 
Law, Process and Procedure Project for Ae 21* Cottury”. The project is a very 
loqKHlant and worAaAile endeavor and it is our hope Aat we can wnk wiA you and 
your Subcommittee bn the various key adrinnistretive law and rulemaking refinma 
cmitempla t wthy tfacPrqjecL In addition, if the 5Ah« wnini«tM> 
hearings on Ae Project or any oAer administralive law lefetm issues in Ae iitture, Ae 

ABA and AeSectioii would welcome Ae opportunity to tesrify> AsAeCbairof^ 

Section, I have been auAgrtzed to express Ae ABA’s views on ^ inqHntont siAject 
and request Aat Ais fetter be included mAe official record of toefey’s hearing. 

The ABA, including Ae Seetkm of Adnunistimive Law and Regulatory Practice and 
NCALJ, has a longstandii^ mteiest m lefbmung and inqaoving Ae overall 
administradve law andiulemaking process, inchidinfl Ae soninal statute m this stea, 
Ae Administrative Procedure Act (APA). Towards that Ae, ABA has adopted 
policy on a host of issues i^arding Ae APA over Ae years, inchidiTig teftems in 
rufemaldng, public infonnatioii, and judicia] review, fo 2001, Ae Sectiem congrleted a 
coiupieliensive review of Ae APA culminating m a restatemeiit of adnoinistr^ve law.^ 
The most recent ABA policy pertaining to Ae APA is a resohidoii pre^rosing 
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to some sections of tire APA relsflng to adjudication. We request that ycm 

SubeSttee give due consideration to this proposed amendment as 

Proieet Belowwo have hi^ghtcd some issues of piesamg concern to the J^A wuh re^ to 

^StXlaw^rulSg. Utetre include: amendment of the ajSuAea^v^ of 

the APA, reauflioriaation and appropriation of funds for^ of^SS St^” 

IMted Stales, and creation of the “Administratnre Law Judge Conference of the Umted States. 

1. Proposed Changes In APA Adjndieatloo 

The pubhc infermation, and judicial review provisions of the APA w>y to 

agencitTcS^S^nceptions). However, this b not the ca se with tire adjudreyro sc^ of 

APA (prim^^Isrotioiis 554, 556 and 557). These sections P«i^ 
s!Let of matter of federal agency adjudicationa: Social Securily Act dtsa hfllty, old-i yB 

!!i7!lvivnm tJiefita claiins. Medicare chums, labor bw cases, and cerhnn hcarmgs cmidue^Jy _ 

— ab o ut 20 oth e r indei — — a nd olhfr Pvffu nvf Pia"--" ageom 

_ lypc A hearinp 


These APA orovbions guarantee basic, fbndamental feimess. Urey provi^ fer fee nghttep.- 

IJitoi^fmid^^^ttowonentb evidence; require an impartial d^on-e^, prohibit « 

parte con^; require separation of adjudicatory fiom advocacy 

a statement of findings and reasons. Unfijrtmiately, hodrevm, the APA a^udication 
^^ons do not apply under piesent law to a vast ntmiiei of adjudications m wluch on evidcntiaiy 
hblimg b requited by federal statutes. Some of the excluded heaimgs ore cara ^ 

i!^ ^ti.r SmXn. veterans' benefitt, government eontrim di^iutes,^ mmey 
secn^clearancea, IRS ooUection disputes, and about 80 other hcaimg sdiemiaWe^tiiese 

^I^Bhoatings; 'Ihere b no logical reason fa the dbtmchosi between ^ A and T V^ B 
hearings Yet the number ofstatutes calling for Type B hearings is steadily mcrea^udntete 

^^of^calling for TypeAhearingsremairre relative^ c^^^ 

to all adjutficatoty hearings tequired by statute that tree eondiictod by federal agencies. 

In 2005, tire ABA adopted a resolution urging Congress to apply fee a^cation pnmsi Mofte 

APA to Type B adjudication fertile first time. ™»ABApohey,atocllrfto^^!^tM^ 
draft legbtativelMguage as weU as a detailed explanatory report The ABA strongly urges tire 

Subcommittee to support the APA reforms outlined in tins resolution. 

Although the ABA’S proposal would subject Type B hearings to the adjudicatiOT psovisiom of ttie 

^ one important p’S^e existing APA would nor be applied to^ B he™p ^ our 

moposal. Sirecifically.tirese heatings would not be conducted by adtnmii^e la w jud^ 

tomidealwoild,AIJswouldi»e5idoinollheanngsteqairedbyfedeialatatn^M 

to does not appear to be feasible at tins time. Ncmetheless, these proposed refam woul d ofe 

vastly more protection to persons Btigating against federal agencies flian IS provided by existing 

law. 

In addition to expanding Ibc APA adjudication proviaons to Type B hearings, the ABA’s 
mopostf caUs for a mmiber of oflicr rignificant changes in these provisions. In particular, it (1> 

the adoption of a code of educs for aU adEnimrtrative presiding officcis, wh^ 

serve in Type A or Type B hearings; (2) provides protection for foU-time T^pe B presiding ofBcora 
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against dismissal witkoot good cans*; (J) expands tke opportunity to seek a declaratory order, and 

(4) clarifies various definitioiis in the existing Act that have caused conliision- in particular the 

definition of a “ntter 

The drafters of the APA wanted to achieve umfimnity of procedure in federal administrative law. 
They achieved that goat wMl respect to rulemaking, ^cial review, and fteedom of information, 
but tiiey did not achieve it with respect to adjudication. Since 1946. a vast number of Type B 
heating schemes have emetged that aU outside the APA’s protective umbrella. TheABA's 
recommended teftnms would being Type B hearings under the APA umbrella, which in turn would 

assure &ir administrative procedures to gencratitnis of future litigants who find themselves in 
disputes with federal agencies. 

2 . Administrative Conference ofthc United States 


In the Federal Regulatory toptovement Act of 2004, P. L. 108-401 , Congress reauthorized the 

Adminishutiwu Cmiftsttl * “ 


- r l o rnir ai years ai a iv .v ti t l h , an 

This reauthocization comports with long-standing ABA policy supporting ACUS and its 
reauthorization. Specifically, the ABA adt^ited policy in Fetauary 1989 that calls for 
reauthorization of ACUS with fiinAng sufficient to permit the agency to continue its role as the 
government's coordinator of administrative procedural reform. A copy of this ABA policy 

statement is attached as AppcmlHB. In our view, a tevitalized ACUS could play a crucial irile in 

the future develqrment of the federal APA as well as the other areas of reform contenrplated by 
your ^j^ hrdeed, ACUS would be an ideal forum for exploring just the sort of campteheQstve 
reevaluatton of the APA and other reforms that ttie Subcommittee bu been addressing in its Project 

It could provide a vital, inclusive and prestigious adjunct to lie Subcommiltee’s work. 


ACUS was originally established in 1964 as a petmanont body to serve as the federal goveinmenfs 
m-house advisor on. and coordinator ofi admmistrative procedural reform. It enjoyed bipartisan 
support for over 25 years and advised aU three branches of govemment before being terminated in 
1995. Through the years, ACUS was a valuable resource providing information on the efficiency 

adequacy, and fiiimessofthe administrative procedures used by administrative arrencies in cjuiyiil g 
outtheirprograms. This was a continuing responsibility and a ccotinuing need, a need that has not 

ceased to exist 


The^A a^ its Section of Administrative Law and Regulatory Practice strongly supported the 

reauthotizahon of ACUS ra 2004 and we a^ilaud your stung leader^ in both sponsotitig and 

l^tating the passage ofthe legislation that made flris possible. Since ACUS was reauthorized in 
2004, the ABA has been honored to work with you and your staff in an effort to secure adequate 
toding for the reconshtiited agency fiom Congress. As part of that effort the ABA sent a letter to 
Sen^ Appropriations Committee on July 18. 2006. urging them to provide funding for ACUS 

fo fisi^ year 2007 at the firlly authorized level of $3.2 million. A copy of that lett^attached as 


^ the ABA explained m its correapondence to the Senate Appropiations Committee, now ttuit 

Cong^ has enacted bipartisan legislation reaufttorizing ACUS, the agency should be provided 

wtft the very mo<^ rraources fliat it needs to restart its operations wMioilt unnecessary delay. 

Unfortunately, neither the Senate not the House Appropriations Committees have approved the 
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ftadiiig to ACTS needs to reconstitute its staff; seem office space airf siqiplira. a»Kl “sume Its 

critical woik. Therefore, the ABA urges you and the Subcommittee to continue your efforts to 
secure funding for ACTS for flscal year 2007. In addition, whether or uo« ACTS receivK this 
critical funding this year, we urge you to support legislation m the new 1 10" Onigi™ that would 

nemthori™ ACTS for fiscal year 2008 and beyond so to it can continue Its vital mission. 


f" 


Administrative Law Judge Conference of the UnHed States 


The ABA also eoeouiages Congress to establish the proposed Adntinistiative Law toge 

Conference of the United States as an indqiendent agency to assume the lesponsflnhty of die United 
States Office of Peisonnel Management ("OPM") wi* respect to Administiative J udys 

("AUb") "hfiiiidting their testing, selection, and sppomtmeot The ABA 8 proposal adopted by tiie 

ABAHouse ofDelegales in August 2005 and attached as AppendaP— would roamniiM 

administrative efificiency by conaolidating services, promofing profissionalism, pioMti^ p^Uc 
.... pfiAmre in administtative decisitm-makiiig, cnauring ethical stimdards tot admmBttah™ 
lair hidlini . i*~t p'^ atnfl neecflrafv rn nar rss i on a l ov etsiaht- Tbrirtfnre, the ABA stiim g iy .i^^ 
the Suhcoitottee to support this proposal by ^iprovmg legislation to would tonaally estabhah 
the AU Conference of the United States. 


Thank you for considering die views ofthc ABA, tiMj Section ofAdimmslrativc Law and 

ResnlatotyPfactke, and NCAU on iheac critical is5i» Wc stand ready to assist you and the 

Subewnnrittee to a ri»xamtnati(ra of die APA and wife regard to the many otiicr 

contoiroUted by the Project We will be contacting your slaffshoitly to ccmsidw next steps. In the 

meantime, if you would like to discuas the ABA’a views in greater d^ please feel ftee to contact 

me at 301/736-8000 or die ABA’s senior legislative counsel for admini strative law issues, Larson 
Frisby, at 202/662-1098. 


Sincerely, 

Daniel E. Ttoy, Chair 

ABA Section of Administrative Law and Regulatory Practice 


Members of the Subcommittee on Commercial and Administratiye Law 

The Honorable Tela L. Gatewood, NCAU 

The Honwable Jodi B. Levine, ABA hidiciai Division 
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App^^^<l^x A 


recommendation 114 
adopted RY THE 
HOUSE OE DELEGATES 
OF THE 

AMERICAN BAR ASSOCUTTON 


FcbniaTy 14, 20*5* 


resolved, Tint the Americas Bai Amociatian urgot Csngresi to ameod and 

modamrae the aifindicatioD proviaiona of^^Admhtialrafive Pioco^foArtand to expaid 

frnmnmt al to heaiSff pTOviamii oTthal Act by enactmglegialalitm cosaiiteitt 
with the attached dnfi bin entitled “Fedefld Admimatialive Atyudicatioil in the 21 
Century," dated Febniaiy 2005, lecognimig the admimamtive taw judge adjudicairai aa 
the imfeiieri type of adjudication for evidonliaiy inoccediBga condnctcd ondn the 
Aitmini iitnitive Procedure Act, 


ayiote: The "Reconuneodation," but not the attached **Rqiort,"coii3titute8ofiScial ABA 
policy. 
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FEDERAL administrative ADJUDICATION 
IN THE ll" CENTURY ACT 

ABIIX 

To title 5. United Stetee Code, to modentize tiie etijudication «<<•»> 

Adminietrative Pnxsodnfe Art end to otiend certiin Sialameotal 

piovisioiie to additioiul beeringe lequiiedby et a t nt e. 

F* a enacted iy A« **n« WoKJ* q^&presentolfvei i?f rt* Miited aaMJ 

America in Congress AeaetiAiei 

SECTION 1. SHORT THUS. 

Thie Act may he <ated«tlie*FedeatiAdmiia «mtiYC Adjudication in the 21* 

~C mtilfvAct “,' ■ ^ ' 

SEC. 2- DEFINTnONS. 


(a) Section 551 of title 5, ttaited States Codoi is amcndod- 

(1) by striking "and" at the end of paiaBraph. (13); 

( 2 ) by atrikiiig tiie period at ttte end of paragraph (1 4) and insetting 

and”; and 

( 3 ) by adding tbe fbllowing at the csod: 

"( 15 ) Type A a^udicadoif mfsans adjudication Teqnired by statute 
tobe— 

"(A) detexmined (n the ncOTd after opportunity fiir an 
agency hadng: or 

”(B) condoctod in accordance with sections 556 and 557 of 
tbdatide; 

•(l^ T^ B a^udicatioB' means an agency evidentiaiy 
pKK»e(&ig lequM by statotCp otfaca than a Type A adjndieatica^ 

"(1 7) p mn iiB ding* means an ayeoev pmceedi ng 

that aObeds an oppoituui ^ &x a decision based on evidence sotanittedby 
the parties orally or in writing; and 

"(18) 'piesidmg ofBcer* means the initial dedsionmaker In a Type 
B adjndicatimi.*. 

(b) Section 551(4} of title S, United States Code, is amended to read as follows: 

"(4) 'nile' means tiie wtwie or a part of an agency sta t e m e nt of general 
applicab^ deagned to in^lemait, interpret, or presG^ law or policy or to 
describe the organization, procedure, or practice reqniranents of an agency". 



SEC. 3. TYPE A AT® B ADJUDICATIONS. 

Section 554 of title 5, Ihuted States Code, is amended— 


c 
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<l)msubsectiQn(aX 

(A) by sbftiiig "ac^udicaticm required by statute to be detennined 

on the record after oppoitunity %r an ft^icy hearing" in die matter 

preceding paragr^ (1) and inserting "Type A adjudication and Type B 
adjudication*; 

(B) bymi«tii!g''armaTypcAtrTypeBadiudication'*atfl»eeiid 

of paiagraidi (1): and 

(C) by striking pangraph (2) and rederignating paragrapha f 41 

(3X and (6) as panyaphs (2), (3), (4)» and (5X reqioctiv^ 
^)msiib8ectioD(bXbyiiusting*m8TypeAorTypeBadiiidioatian* 
after *ao agency hearing* m the matter preceding paragr^ ( 1 ); 

in subaectkn (eX 

(A) by raierting Tri a Type A <» Typo B a^ndication." at (he 

b^tfujing of die subsection; and 

(B) by ririking "on notice and in accordance widi sectiona 556 and 
dtle* and inse^ -in accordance widi die proccdnrea for T)^ 

specified in subsed^ (e)*; 

(4) in subaection (dX 

(A) by de ri g nafnig die drat senteoce as paragraph (2^ and by atriiri^p 
in diat sentence and inserting "he or she"; 

piufi^nphs (1) aad (2) in that soitcacc'as subparagraphs (A) and (B), 

(Q by draignating the thnd ind foorth Mancncra m jMiagn^ (4) TOd, in 

Ihe TOtaicc M w iwlejigMtod, by gWdng «11 ilte " iignicy ia anj 

nn^ Typ« A .^.Klic«ttMi cayiiot. ia Out or t ficbuUy ndaled 

paifl<^ or Khfue m Ibe imtM or iKonaneodrf dooiskm or my TO 
demaioo ooqit as witness orcounael in public pniceedingB"; and 

JL- .^ 1 ^ A iiji i d l i ^a n i .M b. cmlwol m ■ccertro roedmu 556 and 557 of 

tills otle. ; and 

(5) by strildiig subsection (e) and fnaerting the following: 
qiecided in diis subsection. 

it* cate or defiw by oral or documentary evidence and 

sndi crota-eiiiiiiiiadon aa mny be required fcr » an mid tnie diadoinre of the 

.. ^ pteaidmg ofiBcer diall make the lecommended or initial deciainn m iTu. 

adjudication imleas he or she beemnea unavailable to (be aeenev 


«^byl»,thepraaidingofflc..h.Uno.;;^,'7^^^ 

bna m itsue, unlet. on notice and with an opportnmty Ibr nH pattia^^rf^ 
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'(Q A fiill-time ptesidiiig officer sluU not 1» responiibto toM snbjeol to fho 

suDoivirionordiwctiooofttiWSiicyemptoyeeengagodmteperfiHmonMof^^ 

or onMocnliiig fimctioiii. A pHt-time pTMidiiig officer m «n adjudic^oii 

nibioct to tie supeivMon or dirtction of an in 

pcribnnance of invealigrtivo or proaociamg fimnio naintfae aame ai^ntea^ 

Am onptoyw or ogent engaged in tho pcafcnnanco of B^g^ or 

proaecutmg ftnetiona for an agency in an adjudicattm may not, ^ 

SS^gLcatian. partioipatB or adviae in on imbal OT lecMOmenM dccia^ 
renew of auch decimn. eac^ aa wilnoaa or counaal m pifoho proceodinga. 

"CB) The reqoiteinentt of thia paragraph do nrt apply— 

•fi) in doteemining qtplicadooi for imtial ticaues; 

to loocoodings iiwoMng the validity or appUcatioD of ^ 

of aectiona 556(e) and 55 7(d) efaaU ap pl y to the proceeding 

the remiiremcaU t hat apply loan a^uidilianvcTaw judge ni^ I 

— fiction 557(d) alwll ipptyto die prcaiding officer in the proceeding. 

*(6> The d fc ia««» » pceaidiag officer shall inchide a rtatement of findinga, 

.„dwa«n».onireneriali.nieaoffinl.law.and.gae.etionp^ 

record. TIk dodafon inay ho ddiveied orally or in writing m ^ diacienon of ^ 

pRsiding officer. In foe eroit foe deciai<Ki ia renewed at rhr^ 

paitiee «h«ii have an qppoctuiu^ to submit oonmfflts Mthodociwoo before Inc review 

'’™^‘C0^ii^y engaged in Type B a#idicaliona may adopt lulea that provide 

greater procedural piotectiona than are imvided in foiaaeclion. 

\f) Unlesi ofoetwiao apecified, after foe date of enactment of foia anbaechon. foe 

estaUishmant of an opporfonity for hearing in an adjudication auhject to foe requiranents 

of thia section ahall ho deemed to provide Sw a Type A BiSndioalioa". 

(a Nothing in Una section shall affect foeieqoirementt lelaling to agency or 
judicial review that are ptmenlly provided by rtotnte. 

SEC.4. SUNSHINE ACT KXCEPnON. 


Section 552b(cX10) of title 5, United Statee Cod^ ia amended by strikh* 

agency adjodicafion pursuant to the inocedurm in lection 554 of fods tifler and insertmg 

"an agency evidentiary proceeding under section 554 of thiB tWe." 

SEC. 5. declaratory OBBERS. 

Section 555 of titlo 5, United States Coda, ia amended by adding the following at 

the code 

"to The agency, with Hke effect as in foe case of otter orders, and in Ms sound 
discretion, may issue a declaratory order to terminato a conttoveray or remove 

uncertainty.". 
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(. SEC 6. ISSUES RELATING TO EVIDENCE. 

Section SS6(d) of tide 5, United Stetea Code^ is amended- 

(1) by insect '*and m^r be mtirely based on evidence that would be 
inadmissible in a dviltriaT* at ^ end of tbetlmd uanteDce; and 

(2) by adding the foUowing after the second sentence: **Bvidence may be 

exetoded, altliott^ relevant, if its probative value is substantially outwei^ed by tbe 

danger of confusion of die issues, or by eonsideratiems of undue delay, waste of time, or 

needless presentation of cumulative evidence.**. 

SEC. 7. AU AND tO ETHICAL STANDARDS; REMOVAL AND DISCIPLINE 
OF PRESIDING OFFICERS. 

(a) Tide 5, United State, Cod.; is amaided by murtmgAftcr sectioo S59 the 

ftiUowing: 

"§ S59a. Ethics and tadepeadence of Prtaldfaig OfBccra and Administrative Law 

Judges 

"(a) The Office of Government Efiia'SJpTeaian’tie r ^Tafion it p^'dm g for 
^ipropriate etfakal standards fiir ademnstrative law Jud^ and picddmg ofBceis udm 
omdiict adjudications under section 554 of tint title. 

"(b) The regalationi shall be prescribed in accordance with section 553fb) and fcl 
of thia title. 

5S9b. RsBdKivaJ and dladpllucof presfaUng Qflkcrs '> 

"(a) Aprading officer, aa defined in section 551 ofttns title and wbo is full- 
time, may bo disetpUned or removed fiom bis or her position as {qrending officer only fcr 

good canw and only after a hearing before the Merit Systems Pnitection Board, suWeet to 
judicial review, llie bearing aball be a Type A actiudication. 

^(b) The excqrtiona ^ipBcable to administrative law judges, relating to tiftHniwaT 

security or reductions in force, ahaU be applicable to the disr^line or removal of a 

pressing officer.". 

(b) Ibo analyria for chapter 5 of title 5. United States Code^ is amended by 

tnsertmg ftw following after the item relating to sectiaa 559: 

"56^ Etiiiw and indqiendeiice of Presifiiig OfiScew and Administrative Uw Judges. 
”560b. Ranbvat and diacipliiie of presiding officers.* 

SEC. 9. SUPERSEDING CONTRARY STATUTORY PROVISIONS. 

Tlie pitmticais of thte act aapersede BMftirig contwy statetory proviaioi^ 
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ngpoitT 


Tl»Adnumrt«tfhrolW»reAct<rfl94«(APA)^c^l*^P^^^ 

federd aovenmieiit administralhra agenda niii rtiM KhMved ncMly 0^^ 

importance to tlie govonmenlal proecsa and to uncounted n^om of peopte 

iudicial review of agency aotioa (with naerowty drawn eacepbona m ejA Uiuiw ^ 

an amendmeot to the APA paaaed in 1 966. a« ftda^ govena^ 
infiKmation ia covered (a^ with apedfio exceptiooa). The Negotiatod Rulemaking^ and the 

5^^rtafive Kspute Reaohrtion Act* cornprriienaively rognlate agency aManate diapm^ 

resotution. 

Aa di acoaaBl in greater dctaU 

-^^|^^^^ibf^rtd^a&iriiattativelawjudgealAiJ5m^yp^^_~ 
^Larilyhffleflmca«atavohdngSo<aaIS«arity.Me^ mrd BlaA L ung, hr »6d ili°^ 

A^^cation covcta a wide array of regulatory a^tahcimao. auoh aa ^ 

FTC NLRB, SEC. and FKRC. Type A aiSudicanonalaocovota a variety of other ^grama 

involving chril poudtiea, lahor. tranaiwrtalion, and connnunicahon. The iWA provldca 
agJS protefc^ Utrgauta in Type A adjudicatiom 

reSg to the merit aelection, independence, compensation, floedom ftom petfcnnaDCO 
ygrtt hiatintij and teauce of AlJe. 

Nuntcronaatatotea that caURm evidentiary hearings aa part of tegldn^ orben.*t 

mogramaarenotgovernedhytheAPA'aaeSudicationproviatnna. Werrferto1h»aaT^B 

^SSona.- PtSi^BlCera (POa) mdiet flian AUa co^ flieae >* 

wuld be in the public intoreat to oaterid certain APA provtaiona that pregptibe firdanOT^ 
norma of fair a^udicatoty procediite to Type B adjudicaticai. Alfliough aU premdmg officem 
shrntld. of coorae. be selected baaed on rnerit. con^retemm and enperie^'™ do not wopoae 

til at the APA’i spodfic ptoviaom lelattDgto the selectioii, ccHiqpenMtum and tonoe of ALJs be 

extended to POi in Type B adjoficatwn nnee it i$ not practical to do 80 . 

This xcaolutioii aUaupts to modenuze the adjudicatim jroviaioiis of die APA by 

aocomplidiing the following goal*. . «, * a»ai* 

^1. Gxtcttlcatam APA procedural protectfons to TypcB adjudication (Part I of dni 


* 5 Ui>.C. 5551 efc APA h cited her ein waboW tiis pre&tofjr 5 U^.C. 

^APA5552. 

Elonor D. Kmey. C*wi«w f» UmAdfudkation cfMetHairt Bm^idaryApp€ah fn thtNtwMeO^Prtte^^ 
Dntg Legulatkm: R^brm or Rotnaif 29 Adna. A RegnL Lew News 6 (S|i^ 2004) (tnnste of AUs dedding 
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2. Require adopticMi of ettncal standards for AUs and POa and protect fiill-tune POs 

against removal or dia^line witk>ut cttise. (Part DO* 

3. CUttifyfbe definitions of rule and a)^udk^on under tiieAPA (Part IIQ. 

4. Clarify the circumstances in vdnch newly adopted adjudication sdiemes will be Type 
A as opposed to Type B ad j udi c atiwi (Part IV). 

5. Clarify die AFA proviaioaa relating to evidence (Part V). 

6. Clarify the aUlifyof all adjudicating agendea to iasaedeclaratcay orders. 

7. Clarify die right to obtain transcripts at agen^f'a coat of dtqiHcation (Part VQ. 

ft. Claiify diat legialatitMi adt^Ned pursuant ti> these recommendationB will supeisede 
existing coitiisiy statutocy pcoviaioiia (Part VI^. 


t Extending APA procedural protectioBt to Type Ba^indkatloB 

a 

The existing APA adjudication proviaioiis cover only Type A at^udicatian. Thepnposd 
discussed iu this section of ^ report uiould not chatty ^/pe A tu^udteadon or alter thevqriota 
proviskms in theAPA that s<^egpard AU indepetuieneef 'Tfeptopont to extend oect^ 

a^udication.* 


A. Type A adjudication under the APA 


The tenn HType A adjudication’* covets aU tisose hearing schemes to iriuch the Mitring 
APA acyudicaioty provisians iqiply.^ These proceedings, oiled refixied to ‘’ibimal adjudication,'’ 
ore ordinarily conducted by ALIs.^ They include hearings relating to Social Security, Medicare^ 
and Blade Lung benefits as wed as to hearingB i^vided by an array of regolaloty e gmciw 
'Iheze are appiuxiuiately 1,330 federal AUs. 


bi general. Type A at^odicationB are pmentiy identified by statutes (omside the APA) 
feat eidier i) explicttly require that sections S56~5S7 of APA appty ot ii) call fer adjudication 
’’required by atatote to be determined on tfte rscOTri alter opptxtutify ibr an agency heating.*'’ As 
discussed in Part Pf, fee phrase "on fee record'' has aequM tat^mmiic properties and most 

cases bold tiiat those voy words (or ofear cletr evidence of Congressional intent) must be used 


’ llK pnpcmds diwasMd ia Pvtt n to Vn iVph^ to l>p* A Htindcnte hm do act iendve feiriuKaitsl elwiiss. 

* Tim ncooBHoditidfis lelato only to ~a#ificunr li^xiw « dinmaBd fa pm m Mow, meaiis acltoB of ■ 
portiaiiaradMaaatetaxie^bed d acy. ItaajeooeednipiwnteinldtlcfoaneinRiiidwtty.libdKweta 

Unitod Stotei v. Plurids Baal COMt Ry.. 410 UA 224 f WTSl would he ttetori o f rimrtfair , w nri 

would not tmied u Type B 

*yA 8{$54, 5S6>5S. SW p mp m ed j35l(l5) drihint Type A adjojfca a en.** 

'T>pcA MS«BcadoatiicfadesMmidnl«dymesia«ibasfawlDebAlAdoiiotpito^ Pint, a statute sm 

provide diit APA {{SSMT iqppljr e x cep t dnt ALfc do ant pradda tfA }SS6(b). See Mldiad Astmoi^ editoi; .4 

Oii^toFederdAgmitorA4heOeaikm\lO:93 (ABASect^of AdmmnntiveLawnidRepktoiyPiMicaTOOS) 
(benhiaflH nfttred to a* GwftUoe^ ScGoiid. Ae APA allows tbe agen^ bend or beafe io pnside inIMtf AUa 
aMieagb fliis.nidy if ever oceuis. Thud; ia initisl Ucosiiig or nUeoiddDc esaea the APA sUowa the aauv to 
desiEMte itaff meeto other dim AUi ii pwidia* ofBwn. #3 Jd(bX fype A nSiidiintioa eov^ 

PTOcedBiCT described in ton footoote even daoth in ' 

APAiSS4<i) (eofibaria added). See Oddehoodp.Ol. Ugjgtoe imnaeddefiiiiHr"* "***"" *•- ^rntlV 

bel(nr,e<Sadfcateiyheai to pcalkdfcrinfiaareitttufc»wiabeTVaeAadiMdfeeHHBf«F^.tfHu. ,«>«..««4^ ^ 

metoemegfcworde“ottdiewoorf’)onbegCOB|reeip ro vide i itBa)oti!ai y . 
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before Type A aiyudicationprovirioM come into play. Other Hum the changes descriW^^ 

n to vn of this Report, which are not ftmdamailal m natnift we pro^)« i» <ta*er m Type A 

ajinhcation since wo view flie system of Type A ai^ndicatioo as wofldng wen. 

B. Type B adjodicallon and informal adjodicadon 

The reconunendatioo proposes eatension of certain finidamoitalprocediit^tectioiw 
set forth in fire eristing APA to “TWO B aijudicafi^" nieaning ovidaahaiy proceed^ 

reqSSby sta^^ thanType A aiSu*cation.''>TypeB 

^^fiaiy proceedings that are conducted by preaiding officeas (POa) who are not AUs. 

Although people somedniea refa to Type B a#idicalion as -Tnfcn^ a<S^^ 

usage is not proper. Many Type B heatings are as •^rtnal" M evm ^bnn^ than Type A 

Snas.” The term “infbnnaladjudicaflon” it property need to describe die vast array of 

ariiudicalim conducted 

!l!ZI.r.!.ir!^,^^id^^abankch^tolow ^aalrcaaeeisicru(rt^ — 

~ .-«,ip.i^ l'Yftdetal forest rangers). Our proposals do not ag>ct Inlbntial arguaication as 
defined in paragraph. 

C Rationale 

The provisiom in Title V of the U. S. Code relating to nitenakmfc judicial review, 
alternative diapute reaohitioii, and Bovennwat mfonnation apply acrow the board, but ^APA i 
Hovistona fi» asyndioation apply only to a portion of fiateal agency evidentiary prw»cdm^ 

This unfortunate balkanization of hearing procoduroa defcato the pmpow of tte draftcrt of the 

AP A who wished to achieve greater upifonnhy »! to i«trvido basic fiir-hearisg nrema in moat 
agency adjiuficahon.*^ 

A 1992 study by AU John H. Frye m (bssed on 1989 data) idortified about 83 case- 
types Cmvolvingabout 343,000 cases stmuanyjofTypoBadjudicalion. Ptye identified 2,692 


r;: 


" roe. bw »o ojod Ito pneric tern TO » incliide ih l»i 

esses Tritich are coniliicted 11 niorredvqseiieltelilivclylii f ,i,uul 


'•■nwlem'MviimiiSndicstioiroioiiieltaiaedwdeictaieiyiieBlsccseiliopllisIsiBeiioiIiicIrd 

iiyl.j,,«l«ll..,llatd»lc.m;%ti»aMisBgSesli»-ds>CMIwteienMli»<»vssliiiay(rtii»rt^^ 

n Tw.^ re iftitvf« M til wfaidh no itafatta lemtiiw in evidfaJw j Ihm lag- _ 

^i^AStfSSaadS5t«)lyteana«uficatkwta{»uvtee;BMiaaedirtMltedKirtoflbaMpfovidedmTn)6 

ScoOMockWMr 

“fcffiwS. Lubberio AFA AtSudIctiikm: h tto Qimtjbr 10 Aduiat. 1. 6S099Q; Cooley 

R.Howtrlh,Jl«s<w**ito4ppScfl6<S(rqfA«e4W’j/l4'u(fle«tory/^oeoAv«%S6AdBintL.Kev.-(2004); 
AHrmeiy <?CTCfl*« Mmi« 1 OP die APA 9 ( W7)b 

**jamH.fTy»nUSarMy<^}'hm-AUHtaHmgPnsriani»A«P*dtral<knmnm$^44AiaSil.L.^.76\^2^ 

(199£i. i>sy« s-K'«h**to^ 4^«««trpe*fl»wiliiHwdacMetood<rfteMt l»«f i nff fi w pervvoc. See ibo Paid Vertna 
etaUIhe^«derat^<tolBir»iadv«JWfctoy,VoL2 1199^ ACUS Sac. A Rep. 779, 788*90, 843-73. Li 




c. 
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POs. Of the 83 case-types, IS accounted for 9S% of tibe total The largest T^e B categoiy is 
dqxnlatitm cases. are a substantial numbo' of law enforcement cases, inelDdiiig civil 
penalties administered by numerous agencies,” as weD as pasqxnt denials car security 
di^tes. Type B adfudicaticni includes many benefit cases sudb as veteran^ benefits and 
M^care Part B cases decided by employees of msotance carriers. A substteifial number oTcases 
deal with cccmomic matters (form oe^t, public emdiaet di^Mtei, bid fffotests^ at of 

ftftnfrartnm) anil frrii-ral emplnymairt (such BS fitoSe admuuatered by die bfiBRt 

Systems Protection Board). 

hi 2002, Raymond limon updated Fry^ study.” TJmon finmd 3370 Type B POs, about 
a 25% increase from 1989 figures. In contrast, there are 13S1 AUs in 29 difforent (a 

15% increase).” Fkye rqxirted 393300 Type B proceedings each year, limdiii^Mwted 556^000 
(a 41% increase).^ 

POs msyb^^^-time deeisionmaken or nu^ be agency staff members who en^ein 
part-time judffng along with odicr tado.^' Frye found diat fhll-time POs decade sboot 90% of the 

Typ e^cas e s (butpart . t iineJQ sdeci de d oaassia34of<faeg3ease-typai^mes^foele8sactnn - 
ones)." hfost of die foD-dme POs are lawyers but most of the part-dmc POs are not Iswyen." 

Based on die critoia set foidi in Part IV, it would be deairdile to convert many of die 
existing systems ofTypeBadfudication to Type A ac^udkalioiL lfowever, it is unHkdy that 
Congress will be peratuded to do so m die foreseeable fiUme. Thus, our proposal recognizee diet 


CTOfiviwn to tito 343,000 Type B a^ndUcctioiw. flw ACU 8 itady cstiaadBd thst llm «em ibote 300300 lyM 
a^efieatioeM pee ycer n die lets 19S0*a. 

” IMer die Oeea Weter Act EPA cea iepoee a "ekto 1 civil penalty” (810,000 per vMMoo sp 1 d‘^J ]00 

marminil or e "etM 2 ctvfl pcfteiy (lui,00Qpg viahnea mUh m t— mi yf AOmZfn^vaat 

lbIlow”iartueaBdoppartiiiiiiyltacaliBrk]caaduieecrdfeaccon]Bncewitoaectioo554 cfTMeS.!^ Aehusin 

peoelty also reqvitea aoties end I heaefaig but ”iach beartaf atoll BQt be lubjecs to fcetiia S54 S5C oCTIds $ but 

ihall provide a Ramiablaoppanonitjr to be beard and presaaeTidewe.” 33U^.CA.fl319(gX^ ThttCheal 
pcaalliee can for Type A a^sdicatiaa but Chto 1 peeattiee c«D for Type B Bitiidkauioa. For a dHro(«hbininKiit of 
cm] peoahks aid l>pe B adjudicatiQiw eee WaUiB F. FbbI^ Claw &toieA;br (TmnHKM rof*?— 
A|for»e//Vce«Air 0 jbr AepMevOMtPbNelMa, 24 Setae Kan L. R. 1 (1093X 
Office of AdDnidcative Law Judges 7*eF*igniAdmM t r ua vtJi^kiary Then andfiow~A Dteade of thorn 
1992-2002(090.23,20(0). 

‘*Iiiiini stated dm to 1992 dMce itoie U67AlJt; m 20(3, tbsB use 13S1 ALA. Liiim 3, a4. DaKtemaa ef 
thepcriad b<t w e e a dtBFtoydIiiiigeiapore,ttsMriagofALA wftoMn. BatftrdiefiecEe,teiiiinbsrc< 

IT Ti Tirnnlil m vViebtrilfy Tmn i ijieie lf il u see iipkflj- 

* Nmueiom leead stattoee can fiir Type B ad^idkatNiL For ean^Ie^ a lecandy enacted itatalB laneidei llr 
*^collcctiaa doe preoeMT (Cl»^ heari^ by Sto IR& BU ||fi320^ 6330. The ms unr ooaducls dwot 303(Se OIF 
bearings amnialbr SDd the anober stoedQjr. CDF heariegt appMx to be Type B a^bdfeatign alfon^ 

Tax AAUnbtraaom as biqvbtlmiaProoaumdOaFartta! Parody 

A<^4iac!f;99ft561toidaUlteT.l,U7-2S<2004);I.eeltoBo(d,2TteCbflto3towJiwftpeaMJtfc*to,T ^ 
Afltottp or 5itQi to lAe Jt^bf 41 HcoriDD L. Ksr. •• (2<Xto). 

Some pet^tone FOe ate not agency ataffmetoben; they BOBjr be redied judges or academies iAetoe called mni 

Wtoe^Bix^fimiltinietoltoieattbeirpacticabrcsperttesDeeded 

” Fiye finmd dm dm were 601 fidttine FOe and 2 1 30 pKMmiB POt. Heiteve^ foU-thne pOe decided abott 90K 

ofdiBTypeBcaiei. fky»349>S0. - . i .. 

® Piye349. Ltoicai finmd diaSiri3370FOA only 1370 were bwyeo. However, of dm 601 FOa43Sw» 
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second-bestislwtterfliannolliiiigalaU. Ui,mt£Kirftomsiirefta»toii^ 

^ protectk™ are normally iMvWed m oMtmtType B 

ipcoieraw thitf imcli notectioiis will a^3» be provided throu^ 

tnei 


^Santa aial aitiiatioiHSiedfic 5t^ 

D. Meaahi* of “evideiniary procawitat” 

by om piopoML” T>pe B a<Siidication mfisa to endenluiy h»im» mjra^ 


ion. imOrm«i «m ww a % < » aia.aa^— — — — ^ — - 

iw atotute call! for Iheath* Our propowd doci not .ffiwt 
^^a.^th^t i^ia ^fl««^h1etoiMMadeclatalocy«der^hroof^mfo^nalad^^ 


Aa diaoiiaaed in Part IV. tliaie la conaUarable caae taw Hat diafinemhaa Typa A fiom 

TvoaBailiildicatKn. UnSjatmiatdy, fliia oaaa law ia in conllicL Onrpmptyldow nottata nipt 

tXalva Ihia confUri tart aaaumaa flat tta line batwam Type A ^ T^B to 

ta! down nndar aaiaBn* taw. (Part IV of oirt piopoaal wooW clmfy Iha Type 

diatinctioo for atatutaa adopted in ttie fatnie). We diacuaa tana Uie problem of diatingmahmg 


Type B adjodiretion. «a deflood in ptopoaad § 551 ( 19 . 

p,«eadi^miedbyatattite,otlieaflianTypeAadjiidicalioa’"l^ 

^l^^g^^dontiaiTPiocoedingrnieaoa'tairtOcoedinglWaf^moppom^fora 
daciaimbBaedooevideaioaiabniittodbyfliepartieaotallyori^tinfr AapnmWmnew 
§55 1 (18X a “praiding ofScei” conducta Type B adjodicatiiin. Thia a Type B proceeding will 


r 


" Nw laoriaioM ta CaHItaiinb APA am awe «1K»1 ia 1»S ciB fin a idiHiia dnite to thi. p^oatt 

iraowd • ay*™ of Tyi» A adMicrti" *rt rob" «• <»^rtiiirt ^ B to pioTi*a S» 

■-i SI-Zi. »«lJlliwlfc.lirobMirtiillaaito S«jeaaalbrM»b^*an«>w.ra. 

OpJiioimi^lltaJrrfarWAhiirooeSw Aocadtoartrto. OdpbndayNrartitaailiOiilfmftoceito 32Tulaa 

" ial^^l6^MCbohBetvBatliataftwdaaaaaofTypeAadiudittaioeaioaiitIieaidtiy.AUa 

» Si dafieilio. axotadB ftoai tyi» B aiiiBlicaliro Ita lypM of w afiewta ««5Jad ta A 

lw«S4(.lwita»n»ieodiflorti<ien(l)aanteiilbi»ataa«i ta.y^lrialW ltatawaaaai .fi«yae i^ta 

»iatorin aTypeAotTyp« B«§odioalioro (3)precoodiaaam'diKkdeoiBioiia MtioWyon iiiTectoia.aa^ 

oleclionn(4)tocoildi»lofaaliliiywfa«i taa»fafcacl CT.;(5)c.awinwta»aeaioaeybK!laiaiaaiae« 

fbr*coui^of(g)1focgtitortkinofwottorti)eftig’***^’— 

W« stiikfroiit ii» niiiiai cqceBptiaK 


Hetingt i w quii ed oy mnmvmvoKm u» — ar w gw n» T Tm 

B»dhiSaii«L lf«iiystaJBteimivi<l8ifi»evideiti«yheBiDp»dMnflpiabcdfmrf€ii^ 
..mrt*!MilY hiTyr* m«>Tiim alta.He«tnyrd»tip»to<ie tcaureofALTi wooldawtbwctBWTypgA 

^^atna. We pcopoM dat dt^iMw oanc«aiiiig Ifo towe ^1>|M B POi ilmld ibo be 3ype A ■d|iidieatio& 

We ptopow to strike oat llie «drtiiiK aunvtioii becme beningt telttug to wlKtkm «od Isoure of ftdenl 

eaptoytciAotdd bei«*idedk foe APA’sprrriekmfcr Type A«B«4‘wficat^ SeePuiH. 
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always be kteotified by dw piescoce of a fedenl Statute (otficr tiim the AF A) that calls fiw an 

evidentiaiy tooceedlng. 

Fedeial aitatu^ fiequcntly can &r evidcDtiery *1ieariiigB” that are not Twe A 

adjudicaticHL the definitioa of l^pe B adjudicadoa eqrtuiet these proceediiigs. Siwn f. statutes 

use tenns o&er dian ‘Itearinl^ to descaibe such pxoceedmgs blit the intentkn of die sbrtute is to 
caU for an ‘‘evidendary proceeding.”^ The term ‘^evjdentiacy pcDceedin^ coven hearing 

required by statute even if all of toe evidecce k submitted in writing ratoer toan or^y, so long as 

toe dedsionnudcer is UfttitBd to ccHisideriDg <»ty reeonl evidence. Tlie tenn includes non- 
iulvasttial» inquiatnial hearings in whidi toe Qovenimait is not represented, sucb as toe 

bearings condnctod by toe Board of Veterans' Appeals Gust as Type A adjudication 
non-advearsarial Soda! Security hearmgs).^ 

The tenn "ewdeutiary proceeding^ does ml mehide statntoiy pfoviaions calling for 

notice ^ comraen^type proceduies (even if apptiesble to atyudication) where such piocedures 
do not timit the decisionmaker to eonsidenition mly of the evidence m toe leconL ^ Nm does it 
include 80;-^Ied * 1 to aringii ** in which toe pAHe la invited tn q«p»a>r mgy* f — i. 

^ oftm occurs with respect to varknaionns ot land use dedriopa y^' mfiwma T s~p^rii-g. or 

investigatory or sAtlonent-oricDled hearings (meaning hearinga toat can be followed by <*nntW 
de novo administrative review or de novo jodicia] review to finally resolve toe matter) ~ 


” F« m irikoad unonployiiicrt iawm cue^ *B («i»loye8 “ihrfj to anuitod ■ oBocrtniw fcr a 

beuiDgbc&ralce&nM." 3SIJ5CI333. AbdcalimnnimXBiqdoyUcIniiiii^wwlinsra^^n^^ 

aOM M • hcni( os buchimbeSn a stnanUIin >r Ac Samsy.' 3 use i8l24<liXIX Id AnidUnn 
DcpdOralSiipise^ttoi^t -lijls to appeal as tSveaa dodlion Jba an cridaiiillly licaiii* of a bMliia offlcci." 
7 use 5699<!(a). Poiona wto aia aofcjaa lo BS colkaios icBvitiaa l»ya "a 1^ Id a I»art»’ me SraotaKli. 

hiMmipalloacajea,aa«aliilaSa<ai«ia>aaliiiniiriaiailialae on -MnaJacl sc 

uiaaBMitiility fs d^artlbOhy of as aliaa.'' I b CBDlexl, S la elsai lial the U ia ai cenfact an evidesliaiy nwsedJna. 
Foa oaaii»3a. an aUco -aia Iso* laaaoaaWe opportaoity to laaaaa aallleaoo aad craa eaaniiia wiliieiS noieoSd 
bFfta 8o«B«aait- Til. U ii aalboriaad to aJiaairtd (»ft^ ncal™ arfdsacft and iaaoa pSasiaiaa; Ilia D^nS^ 

38 use §}7104(^ 7107^). BVA bewtagi «e isfc p i a l ad ww wlwiiwfil See 38 CPR tTff.TOOfcl 

- to 16 use }1456(eJgM) dec^ 

^ ^ <■«««« of* fafcnl Bceae cepeonit ato findliai 
nmntBflCwito sods and oUeetira of the Goanl Zrn Mnusfn^tf am 


iay»aHcmm M PTOiTPCB fetsMuli d gto lM . pp^llMtouKV. . 

cwitotrftiwSeactaiy*aiBq«ty,te$lrt«>Biadfei>ef Deieq ei te MMi 6gmei rH«.«fff |yp toiwai»>.< t ... ^ai.- 

Senelary u not Hmited to couikletteg eely tta data fa nriniiifiini inhttdt^ .— iL- 

•. 7 « 3 ( 3 toar. » 32 )(^,«.to.ytoap.S=ltoSS?i«. 

“ Fiem* seeto 5^iXl) ceniBm «B oxsptioB fiw ttoaer Bibjec* to s BihseoMBl trid Itw and ftrii 

de novo me court. ^*P«®pos»toaddftBwqK!i^iiel7peAor'I>peBedtadfcs(ion" 

inatodeirllistttewqiilrBmeitottoTypeBs#dicitoirffl^«ip|yii*<„i‘lianW'to-m£?i.^^S5 

iatowedbysBotodeiiowirfdc>fttohwsndtos.wtietoat!toiI^\?A!2Si^^ 
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ItwoQMbep(«a^leto«teidTypeB3djiKaMtimto«v^^ 
bv the Dii« PiDCcM dl^ of fl» SOi AmendmenL We do not propose this bcMoK it wonld be 

SfflcuK to decide which doe proeea. casee cea fcr ovide^ procwttaff^ w^^ctdl 

<hr*MM sort ofintcmction that UlettfbcnuaflMtt an evidentiary proceed pi»proc^ 
caBecmeanodhocbelBieiiigteottodocldewhatproccdiTOiieopplicable andttaucesiitflie 

sort of rigidity flat flie proposed stotutoiy tect would entail. 

K would olao be posable to eatend the Typo B a^ndicalion concept to e^e^^ 

prawriings called to by egeii<5.proee<W«giilorie>«i*flMthim^^ Wedo not 

bowovor, becauie it would create petvene incmtive^ B mi^ discourage agenciea 

to^luntarily adopting hearing ptocednrci thiougji 1 ^ regola^ wlOT thqtar^ 

itouired to do so. Al», it might enoouiage agencies to diapcM with hea^ procetaM now 

called for by regulatkm. Ageoci« should not b^discounged from providing piocntou 

pfotecdons that diey are nm required to pravida. 

g- APApritvIaioBaaBp Weable to Typ e B adjodleaHw i 

- tjnder APA 8554(e), cotiin pm^CM of the ealrting APA will a^Iy to Type 

B adjudicadon: 

• Timely notice and li^it to sobnut sc^demcsit offbn; 

• Therighttopiescntacaoobyoialordoouinentaryetridenceoiidtocomdoctcioss 

examination when leguiied to a fiill and true disclosuie of the faets; 

miswto •ebwhy 

” a^!l^^isTsl-e Bd. ef&tacsltal*. Loadetmai, 4 TOUS. 532(19»fl(|aoesdon»i«iiiiio»t»toepo^ 

diiclaige® Qow ». leper. 419 UA 3 a 0925 ) (procedoiss iwfiisdtietoi Mflieodina chad ta 

sdnol fbc tea days or leH). 

" »»*besd«« ““oaediioi with beeefii dipoles (OMalled 

-leaieul(>{Bcelieaiio^.3<CFil 13.103(0). SoeilesianssieBedTypeBsitiiiificstksito wiesseos: OlNl 

fa iaie»dstiooi isaer ttso by sCdots, sod hi Ihsy sie Mojra 1^ wtisis^ ds^ 

BtSsisliwIomiiigtemndedbytheBosmofVsfaiss'Aw^ SiiDilsthf,falBjpdfa»*»yiptot . 


®Sra«iie.siBiitoliiialaclio<isolosico<pwfafaprti^>l 6 ssp^^e»^rpeBis««totato^^^^ 


” Propceed APA |554 (1^ lad (c) ifiply eatotaf APA i*ofrWm» ibr notice ind SBbniitsiM of •rtflnDBBt 

155 W “A VKtjf any pi»eat to ca» oc to&BK by o^cr 
docam^i^ evidciice tod ooadiKt nto ooai-easitetkm V nay be leqidiad te a fiill lad tiiH dtadonae of the. 

fteto’* See GiiideboakC4>7p 5.0a. AfmTypeAidjtofcrtl»,eP<>wwldtovedi**Btb»eiti>^*eaief evidme 

shoaU be pceseitod oialfy or m SbmlBly, a FO weidd have (tooedoa aliete to eOito ciott-exiii]^^ 

A PO amy decide toit ooH-eninBatioa ii B0l Bcedol tx a '%11 aad ttM diidoein of Oe fteti* whn te iamB Id 
be leeolved b Bot a diq^otad fitctaal qpetooo Oto toms on credibtB^ As to A a^odkitioBe a PO nay decide 

tet evi^we diet baa beea received ill wntoa Acb aeed BOt be to ootoexaiiBDatuto 

VA T* gni«iif»i«, lo cTMi OTMinniHfia fa elhiwed ai BVA togiao. However die parties 
^p fwfaimmKly tiwthwlhn the PO) paay Mb *^How-qp goctooia* rf toe wita e w ea . 38 CFR f20.700(c) C*Paitiea to die 
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• DecistMonaker inqmtiality;” 

• Deciaonmaker independmce and aepafflioa of fijoction^* *^ 

• Prohibition on ex pate cootacta with dedaKwnnakery** 

• The exclusive rec^ and official notice provuicma;*^ and 

• die cequiraneDtofawrittca or oral dedatonecoitainiDg fluffing and reasons, & die event 

ffiat tile POs deciskm ia le^dewed at A hi^tar aganc^ levd. dw POs dedmm be 

to thepartiea who have an opportani^ to edmmeat on it pifa^to tijehigber. 
level decision.^ 

It is fntflnded that tiw pmvisiofM fer notice and hearing, dedanrimalcar mdq MwriHic B , and 
written or otsI wo^ tit tile initial proceeding.** The lequiieiQiinta of 

inqtaitiality, sqiaration of functkoa, ex contact and exctosive recoid would apply tiotii (0 
tile initial dedaion stage and to the agoocy levinw stage. We also bdieve that the exceptkm hnln 
the Government in the Sunddne Act that qipHet to tim *‘m]tiBtion» ccouhici or diq;>08itian” ot 
Typ. A akftiiM ixtenA^ to fwfttuHa Typ^ H aitpiiKfatiftn ^ 


\m iiiin willlii iifmatlnilin iilr (jinsrtnni_ hwhatim frillmT ly fpife ri nie nf ill TilTnf wfi hut n nw n smini t irimlll 
not be pemBtexf^ Beci a ie iai tfac iniu o J i m i iilal fcnrnt gf BVA heari^ (in eia iB g Sat the VA li net 
mwiiiiiiiti il). ftw m nejrbr Hfffci nfrertm hr rrcm ni imfiiittnii Tbepwwktoainflrflctw-tipqueettoniAoMMtd 
aitBctetaift meet die l eg y i iwneiiW rf pw poaB d f554(eXt)- Sindiily,]RScotkctioBdbeprocMi(CDP) hnriiig* 
do not I iiMi nieiiinetlnn Reg. 1301.030*1(11X1) A4}6 tHqMqier orlbe tixpnyei*! MpKeadiiiTC do 

not have tbe to iidipcm and ennw wifeieaoH tte €3>P l)earilig^>'n» iMuesin a CW hn^ ifooldivl' 

onfinmly invotve aedibtlity cqifltcta ao nroai atoiitonarinn ibaBldBetbionacMPaBy. 

**PropoeedAPAi354(e)g)ad^1imgni drawn horn |3g6(b);Th>*B»tion»<^apraidfa|oflkw or moffipg 

whorevigwtdiedc ciii «ofa|we«idifoffloetiteUbB eenrfo < ^ iinni«piitiala—ra.* See CfiiWiftBel y.02, 

* Proponed f554(eX^(A)provide»aM«PO«hijBa»afcelbBre coanneii i l i i d or aatiddedaioa nnlrei koer aha 
l> ecoinBtnoseamKTM nmn[d ies»thigi5Sy<0.P »i p u*eJ |354(aX^Xti)l”v»0a»0wt*roakiilnBtceBniR 
my penoQ orpaitjr expnta en a flKtia bme. Ihb pvdM exMog Pidopowd {594(eX4XCQ prafaUli 

rnfftnwiM 

ftiTl-tiniitPOa 

iBWBatigatioa or praaacatHn finctiaai ffl oAto emci tad are’ npenFiied by ataff ambw ndio cagapbi hi nA 
limctkraa. Intoead, wa piepoaa Aat a patotiaaB FO not Ito atyevviaed by a paaon aamag aa praaeCiitDC «ir ' 
ioveatigtoar ia die SKBB a^oAcilian Oto the PO ii dedfiag. Wa leak to avoid axtn coMb os dtin^lkn Of caBtfni 
Btcnctureiij and wo d» not woh to oangid a^ndn to laoigKiBB dnaalvaa. Ptoaly. paodUi As 

existiiv piovirioa fix avantfan ^ fineAm; it faafeARi agaDoy paoapcatas or nvntigilaa to t fian 

p ar d ci pa A ig at adviaing A Aa dacfakraaf Aat caaa. Sea g i tf Adeol ^7.00. 

*' Fxopoaad APA 8SS4(eXS) inmpcalaa AapnrvUona ofaxiaAig APA |5S7(d|. See <7toiiAook17*<H. 

** Fn^oaed APA {3S4(eX^ alao oecBpcBtoa APA |SS6(e); *Hto ba aaMbj t efteat u no n y aai coduUli, tog e Aer 
wiA aH pqien and raqacntta filed to da {KooeedB^ ooeatitatoa Aa axslorivo leecad Ar dedaieo. . . .When an 
agency deehioB nst> oo official notice of a mtoerial Act not appeariag to tba avidenca to d» neord, a paiQr to 
enlMBd,ontnnelyieqiiea^iDmo|i p o rtiiei tytodwwtfaB eaulf y.** ^ GuidebookJJ.Ot. 

** Pnpoaed APA ISjiKcX^ ivWtioa a PO^ dectotoa to tododa 

itntr — TTiT n ii-Tiri irriirrriilifTmTrffiirT kir nritiifirHiai pr ii i rtniti T itolTin 

recorfLUie dwffiww niybe Jelivawdqnilbrartowrittogto Aa dbci'Blio ocf A^PO. TUi praviatontoodifiBS' 
langnige in eristtog APA }5S7(o). See OiriJtb9ok%JOt, VaitodeiatBBdduaaiBttePOaddfv«rondditoiaKilS. We 

djdnotwiilitoconpeladiaagetoddaiaaeacabyfBquiriatwriBBndeciairaM. WealM Mi Mler Mii idgirf^ j^ w 
Type B (XDoeedimK POi wnto ncoBDendad daddbaa Aat am net diKloited to' Ae partfai mnfl alias Avsjpaey 
leview lAaaa ia eonvleted. Oar pnpoaal woald efam^ ddi pnctice. 

**tTnTTnani-itir faifhl i en m ndlii i innilittia fmwliftod tiya rClntf i fra e irg i i tniiiiiinii «imi tt idBlfp a pi dy if Ae ^■***<«» 
uwM’enfing ia c o ndnctedliy the agency headt oaoAg’offlciiila. 

"5i;SC9S521)(eKt^ 
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Nimieroiisi«oviMon»ofthe od«lmg APA win 11« apply to adjudicatioa unless 

requiied by statute (or by agency role). Tbese include: 

• The various previsions relstim to the hiimg. cranpensatioil,rotsaoil, evaluation and 

' di^ichar^ jqypBciblo to AUs. 

• piDvisioiis rdatiag to evidence aodlnirtlaa of pfoof ^ 

• Various provisions relati]^ to tevtew of isitiaideciBimis. ^ 

• Hie ri^t to an award ofattancy's fees under ifae Equal Access to Justice Act 

Tsvi y ihyeStfqMrtconfinBa flat Type Ba(fiudicati<» is already conducted in accoi^^ 
with fla reqiurements of proposed section 554(e) in slraoBt all cases. 'natefore, the adoption of 
these baselme procedural protections should not significant dang© fla way flat federal 
i^encies conduct Type B a<SudicatioiL llicsc pitmsioia wiU not inoeasc fla coste of 
Type B adjudication or cauae dfil^ or oafiaion or require costly agency reoigani^ons. Onr 

{sifawftfMwi KtigMf win fecejTOfimdameatal procedural protections in Type B 

wit hout requir ing restrnctorii% ca sting hearing schemes. 

~ n. Ethical standards a^protoetion against reprisal 


pR^sed §55^1 requirea flie Office of Govenunoit Edtica to adopt ctineal standards fbr 
all federal AUs andPOs. This proposal impleroeots Resohitum 101B» adopted August 6» 2001* 

in wlrich the ABA recommended flat membera of tia adnriniateativcjudicaiy be held 

at^oui pfW.. under appropriate etincal standards adapted finom tiie AJ^'s Mbdd Code o f Indicia] 
in li^ of the unique duiractoristica of particular poritioas in fla administrative 
judidazy^ . 


'■ 'nie'objeetiveofRe80hitionl01B,tndofim^oBed5559a,istoassuretfaBtbolhALJaand 
POs be held acconotahle to appropriate eflucal standards. These roles should be on the 

ABAModel Codeof Judicial Condnet as astartingpoinl, taking account of the mnqne 
characteristici of particular poattibna of AUa sad POs. The rules should also conrider the codes 

of efliics adopted by groi^ such u NCAU sod fla 19S9 Code of Condnet for Admigistrative 

T gnrf might M«hidBparticiilar standards adapted to flie unique characteristica of 

various positiona hdd by AUs ai^ POa, for part-time and full-time POs, or for lawyers and nosH 


lawyers.' 




C; 



*5U.SXX §53105. 7521*5572,3344, 1303. Sw <^lde6o(7*ClM|i«a la 

'*’gSS6(d).SceCBU4feoit^.03toSj0S. tnowYkw.hwaotiiP c es i i i yto ii i co KpoCTl B flieAPAaprov iti o ii i .iehlin g 

toevidcaBemdferdcoofgfDrfaiqrigtoenuw&g p coc e d u r s iDTypcPstSwl ig * ** ^ Ittp«itiailir,wedidiifll 

10 invcM tfe <»vcmt4di dedM ra Bcneiet coBdaedDg Type B uyudkatira ndeM th^ 

adopth. Pf»<i«'^OP \ f i ^ nfWTnt[rn**‘’~Trirarinn r m f riTT e T nrmrnTrh'^r lH f n 'rf, 

Guid^ook'pStih . . - . 

^ApA§^S7(l>X(e).See(Aiftfcfe0jil6.O3. Agii^indkiirabel»vohiiecewiiyloiiii»<pcntetheadc«^ 
pFOvinona to adiicve £ur procedure* in Type B w^ndkitHik 

^SeeCruKMoahctu^ll. Wewoa]diiotbeoppo*edtocstBadiiigEAJAlDTypeB*($iidicalionbutdonot 
teconuDod It It Ibu time in dae imereets of mmtniiziiig dw bu^etsy m^ecri^our pcopOSsL 

** TIh ABA’e Modd Code of Judidel CMidnct itteesee dtit efadn or not a lewys. udn B m ofBear of a 


jodidal system tad petfiaini judidil fimctkifle . Ji « Jndge widra the meainiig of diii Code.” 
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Also in keqnng with Resolutian lOlB, proposed sectioci 559b provides drat fiiU-time POs 
Shan be removed or disdplhied only for good ccsse end only afl« a headng to be provided by 
MSPB under the standards of I^pe A a^udication, subject to jodidal review.^ Sectimi S59b is 
also based on ABA Resolution lOlB.” POs should be protected from negative ccmsequcaiees for 

en gag ing in etMeal and ind^epdflpl deejM onmsIrfng. Good eanse shaaiA mclwle vifllation nf tti«t 

ediical rules refined to in foe preceding paragraph. POs should also be entitled to judicial review 
of such decisions. 


in. Clartiying the definition of mle 

Al present, the APA’s definition of is defbctive.^ Rulemaking is foe process for 
fbmmlating a “rule.'' A “nileT is a “statement of general or particular tqpUcabUity and future 
effect designed to inclement, tnter|Ket or prescribe law at policy. . .and includes the ^iproval or 
prescription for the foture of rates, wages, coqnrate or finaneial stnictum or reorganizations 
thereof pdees, fodlidea, qipliancm, services at allowances foerefine or of valuations, costs, at 
accountiog, or practices bluing on any of foe foregoing.** Afo'udictoion is fire process for 

farmnlarifi g wt and an m * *<^1 diapnairinn m « 

makfog but including ficensing."^ 

The statute should be amended so fitat agency action ot general tq)plicabilityiae.vaie and 
eg/Btrcy a|)plicafion atpartiadar <qgdicabiUty is adjudication.” 1 fader the eariiuiiig ilgliwiHnna, 
for eounqile, an FTC cease and desist Older would be a role (since it is ^ency action of 
particular q^licability and future cfEbctX but evoyeme treats ease and desiat orders as “(xden” 
Father than as “rules” and agrees fiiat fii^ should ^ subject to adjudicatory procedure.” ThiB 


**Ai provided mRe winanmdatk n IV, nemb^ enacted hearing tetonessbonM be Type A rafiaafliaB Type B 

adjudierticM urJeaa CongMi ^ le ci fic^ pwidM tn cnntTMy rnmairtwit wilti Hi^ ■piri* rtfP— 

we leconunend hen Alt adjodicatkin ariiing cot of (be dbe^Une or diaduiSB ^ POe diould ha Type A 
■^iidketioa,mcazimgtfaetaiBhcaaeiwiraldbehaBdt7tbeItii5FB'i AUendurdtaailePOs. Ofcevn^foeiaiiB 
cace p ti o ne preeanayappticaMatelteeringieeremovBAIJi(BetatinglBMWkiB>lMeii«tyort^»TTditgtioneinlbfi|») 
wouldalaoiV^inMaovalofPOs. 5U9Cf7S21(bX^>ad(BXiefi>iagto|7532aad{3502. AJblMiinePO 
would be trated aa snh even if ttn ofBcU U ItaSlBd InddesU dntiea in aAfilioa in JndkU.ie^Kaiibiftki in 

cividetaiBiy bearings. 

^ Hie 2001 KKdatkni made dear find, for tUipniporo,tbeafoBnistntiveiiidKiByxi»h^esaDindmdusltiAnae 
exdonve role in die aAmmetntivv proceH ■ tn pnaide ind aafos deeWens in a jndiciil cqiadtjr m evidenliaiy 
piDcccdingi, bat doea not inekide agency head!, taembos of sgeoey ^pdlate boatdi^ or ofoer offiehis vdio pedhna 

tel t#idicaiive finetkos of in agensy head. 

** Sm Odidsteoft 11 XM; RonaU U. LevH 7h (TWb'; PZtev tea 'a or ^ 36 Adm 

L.ReT.-^)04). 

*APAH551(4)to^ 

” The wcc inniwi de ri oo alio ddetea tee worde *^Hid hrhidri the giptDVBl larpr roerfptK PB riw. 

wage^ coiponle or financial etroctuR or reoegnoations teete^ prieea. tecOities, qipliaocea, servkea «r 

iIbi«ancesteereArorofvalOstiaiii,ocia^arieeauatiiig, Bryee c tkicabeaiiagcwiipyof^lhn ^ iw g * Thceffict 
of tee latter chanae ii teW te t e m a lnna of eaMwl ippKeibiKty wbmM he mUiMVi w j w 
^ical^ would be adfii dlratfnn Sea lAdted Stiiee v. Florida foit Cbast Ry.. 410 UJ. 224 (1973) 

setting of indnatty-wide lafovay late damld be treated M infoma) ntlenafa^ under tee APA). 

* Af under eaufteig law, a rale teat m practice would qipty to oily a single peaon ii stai a Tide (riteer tean rir 
w^ndicetkn) as lo^ u it n started ht geaerat teoae lod tt ie teeocetkaBy poaaSde teat it cotild miy ID eddilional 

pe n one. An gnat of esetopiien froma rale to a ptrticaler parann hmmM txt i> 
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p„^»li.aWyABApolK=y.It«»P«t<rf.=ctrfr«onm.«^ 

HOD. 

de6iiMon of “mlcT should slM cover retioochve mtnprelive mleo. 

IV.TTpeAAdjBdtaUloii: Gmldelhiet for Coogrtes sod • 

Delsiilt Provisloo Wheo SUtots Is UnelesT 

oalorally consider this lecommaidstion St the same tune. 

A. CrlterU for deddlog rrhether new progrsai shoold empiejr Type A sdindIcsIiDo 

When Congress sets op a new piogtsm favolviug judications w 

ta^g/d^iddcOTider and explicWy detemnne whelhre the new pro^ 

adjudicatioiL 

Onigress slontld consider the allowing fi«tora (esd. of which points t^ 

rattier than Type B adjudicatian): 

t Whether the aSudioation is lilrely to inwttve a snbstantial impact on pm^ 

hWes or fteedom. whettw ttre oidera cany witti them a finding ofon^-^oulpaMity or 

SawereHSial economic eflhct, or wljosttw orders mvoW. deterrent 

<tigcrinim«tioai under dvil rifijrt* or analogoo* Uw». 

b. WhettM the syndication wonMhe stoasrto, orflie fimctionalopiivalentoi; a 

cmnait type of Type A adjudication. 


( 3 «»se»™ 0 .iwnllyHountA 4 B 8 U.S.KI 4 (l 98 a). Ve^J^^tedrew^^*" 
g^^.ll^^S^adywpnedJeflmil.A PA-.JeSd to/nJe.BtovSoa-esffavyh.uaw^ 

e-»air.mlc<iiiiiiaal i wi iir enaals<»fSec>ioa553oftlaAihiiiiiirlnttveP nice<to»Att 

S°«^rfa.noie»lto^»t«oa.<y°°»o°°h.eraeaSsdi edfa^^ 

.nopOon of to teoM Tyi* A Bid B s^ndicMioa) , we propoK iiow«ilj.BiSive ctanga in the 200® 
focommidetioo. 
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^ c. Whether titeadjudiC4idoawotild be erne in which adjudicates ought to Im 

unvyeis. 

B. Ddaott provisita 

Congress dunild ameod the AF A to provide ^Dq>ectively ttud absent A stahilocy 
requiranent to the contrary, in any fiiture le^tislicm dial creates opportumQr fca an a^udicatacy 
evidentiary hearing, such hearing Aall be Type A adjudication.* *' 

CRatloBale 


Ltader tiie existing APA, Type A adjudicBtion exists only Mun ^adjudication [is] 
lequBed by statute to be detesmined on tire record after opportunity fiv an agency hearing...”^ 
Where t statute calls for an evidentiary hearing but does not use the magic words **00 the 
record.** it has been difficnlt to decide wfaetfaer tiie resulting adjudication is Type A or Type B. 
The ease law is OMiflictmg.^ ABAResohrtjon 113, already adopted ty the HOD, eansfbr 


frr m hgjwrrng Tha lift of fictOIS^^ 

Congress should conaidierwbm it makes that decision. The resolution also calls fiur a 
prospective-only deftolt rule. Undo* that rule, fUtuie legulatkai tiiat cicetea opportani^ for an 
adjudicatory evidentitey hearing will mpnie Type A Bc^udication unless Cmijpuas provides tire 


V This default rule will nudge fedwuladmfniatrative law in tire direction of greater use of 

AUs and Type A adjudicatiott. This will lesoh in enhsneemeat in the impartiality and sMIl of 
adjudicatOTy dednonmaken and an accompanying unp ra vcin cpt in tire faiineas and quality of 
decisions. Generally, agencies are well aware of legislation that afTecta tirem and the burden 
should be on tire i^endes to infann Congress at the time H cmiaden a new a^udkatoiy sdreme 
if tire agency believes that Type A is in ^p r op riate.^ 


* Itiae &ctan ire a^MtanthUy dw aaiiie u dwae m ACVS Rece o u ow dattoii 92-7, S7 Fed. Reg. 61760 (Dec^ 29, 
1992). 

*'Re»liitkmll3ftneadiataBchheatliigi’‘itellbenli^to5USCK5H556.tiid557.’’ TheEraeot 
R ec o n in t ui dilioo used fee tenn lype A egaflodoB wtridi enfeodiei the lectiQie of flie.APA referred to m 
RteolnritMi 113. No cheage mmcttring i> niBBjed. 

®APA§554(t). 

" See O uld ^ooh ^Xll; Oaty Ediei, “Ao APA{>e&nk Pie wap t i oe fir AAn uus tr ad ve fbanngi: Sene IbotqlriB 
on*‘OBrifyMig^diBAi^odici ti<m PioceM."S5 Admin L. Bey. 767, 796^04(2003^ ClmleyU. 

£ieMi^aiidrft«.(A4; H%etMtfrf’oniwlddMieatf>«i>oe«A0wReCfteif7 37AdBaa L.RsT.317(t985h 
OMleytummKOt^Riitm^ikgAp^ioabai^if A m MPA'* Adh"^cak)fyPnceikiru, 56 AiiluiM.UVjtv.-(^OMi. 
Three distinct Itaet of caaes have dooged. SMneMMcnaehAiiMSTy^ a 

abaencectfdiBwocds'tetheiecord.'' SlBadinauv.SKl,450UA91,96]Ll3(1981);SeacoastAiiti-PoIlalioB 
League r. CcpbU^ 572 F.2d 872, 875-78 (IstCk 1978^ I«e v. USDA 120 F.3d 106 (Stti Cir. 1997). OOter em 
reqiimdienMofdaWQtd«‘^tfieMeaid*i»acmBACTe1e«T«ta*em««rtnfr <wiflp>fflfn TiliTrt itl lfW|| 

.eSneago v. NKQ 701 FJd 632, 64445 (7di Ck. 1983^ RR Codbd*d of Teaias v. United States 765 PJilSI, 227- 
29(IXCCir. 1985). And stiD oflieti acwsd CJtevreji deferaco to the ageiMy^ ^ faii i iiMi t <w> flr T**fylr doB a 

not can fir Type A adjndicatiaiLaieniicalWanBMgiDt., tec. v.EPA 873 PJd 1477, 1480-83 (DC.Cb 1989) 

” According to fie Report Accaapaiiying Resolution 1 13, tte defiidt mk voiiU qiply tn new affiadieatuM 

teat Congien oertas wkh an opportunity fie a bearini.* See Ediea, 812*14; 



V. ItnifT rcl^lss to evidence 


A. Reildiiiiiii role 

Hio "reddiiuiii rolrf’ (Mowed in iooi* statei) M<iiiiM« Mt a dedeion moat be .»^P^ 

bvatleastraMM^Lreayevutaiee. TUi rale aeiteamo>y(oobleinB.su^ae oiling the 

K Site constert hdMplillin* niHnge ebout heanay “j^Sl^ordet to 

ie^tog te paittea to objed at ao™ wbPriateta* theiMiduum 

S^teMtoonapp«d.lli.*«««nybe1i«vMtt>dl!^« 

rS*mn rale at die federal level but tUa ahould be made dear m Ibe atatate. 

The praposed amoidllieot to APA aection 556(i0 aeeompli^ Ihi. reanl^ adding the 

italicized language: "Atanctionnuiynotbeiinpoeodorralootonteiaaiied eace|rtoo^ 

whok kcoM or thoae parla liieaeof cited by a patty, and may *« ‘Mraly 

based m evidence that wovtd be budmtasibU in a dvS trio. 


. aXtddenen^rEBEdaa _ — 

to r--"' , the Federal Fnlea of Evidence are not applicable to adnnniaba^o agW* 

todwS^atSSlneliable or whoao probative vatae waa ao low that U would not juatify fte 

amourn of hearing tinip it wovid nquira. 

The ACUS atiidy doctarod: ThU ia « serious daadvsntago. Hie delay ^ Me^i cost of 

a« »taMdiative praeeaa po«» a aevere fined to tto (lu^Y of juabee av.^ m te 

adminiatrative atate. Admiaaiooandcreeteaaniiliotionoral^vota^f^ qjM^^vdnlce 

ocmtributea dgniflcantly to file eatraordinaiy length and attendant In^ coat of many agency 

atyufficationa."*^ 

AaareaulL ACUS recommended fittoagendea adopt evidcmtiaiymlea allowing 

to ezdude evidence under FederalRiile of Evida^ 403.“^ ^ pm^ 

“AWiondi relevant, evidence may be eadudedifitaptobattve value laaubatanliallyoutwei^ 
bv the danger of... conftaion of the iaauea... or by cmaiderationa of undue delay. waateoT 

time, orneedleaapreaentation of cmnnlative evidence.”" We agree and recomi^ find ^hon 

556(^oftheAPAbc«ineodsdto^ecificailypeniiilAUstoeixcJudecvidciic6bascd<mthe 

jtyt (M modified sliriillv to take accoatf of fte differmces betweea admmutritive 

aQdjudidaiiMX>cee^g8). 

“4(eUA 389 (1971). 

“ iSInd^. FedendHulacfEvbimce R«V. 

1 23(1987). 

^ AOUSRsconmeiidstKni 8^2, 51 Fed. Ri^ 25642 (Jrfy 1^ 198^ 

•ThBeKdotttahriiqiiolrtkeisfefftsw^'^Bsde^liajIhejBfy'si^ ^*ich 

seon iDifiplicibk to die adniauitEslivv pracea. 



VL Dedantory orders 


RyiatiTig §5S4(e) enq)Owets an agency to issns a declaratoiy order to terminate a 
co n trovcray or remove uiic«tainty> The placement oftiris subsection in the cKistiDgstaftite 
im pii wi that only an s^ency auduaized to conduct Type A atyudicatiosi can issue a declaratory 
Older. We befieve tint any agency, t^iether conducting Type A» Type B» or infinmal 

trt a daelgratmy oidw. Tliet^M^ we {ffopose movuig 
this piDviffl<Hi to $555, vriudi appties to agency proceedings generally.^ 


VILTnuseripts 


The AP A sbonld provide tiiat transcripts of agency proceedings Of drey eadst) should be 
available to (xivate parties at cost of duplication, nris is probAly already r equ ir ed 1^ $11 offlte 
Federal Advisory Committee Act ^rindi provides: where piofaiUted by contractual 

ft gr eemante entered fwto priv to the efifective date of tins act» agmeiea shall make avaikMe to 

anypcrsoii,at r*tnfi'c o stof dii pHca tioate o p i aa oftraiwriptiof i^eacypre f^^ «Er fa » de fined ~ 

m$551(12>** ftwonldbeuaedilto inc crpoiatethisprovisioaiintheAPAits^whaeitwould 
not be overiooked. As a resutt. we recomnueod that section S56(e) be amended by adding die 
itaMn^rgA sod deleting the stricken out langoage: 


( 


**Tbe tranacript of testimoc^ and eodubits, together witb all p^>era and requests filed in 
the proceo^g. constitutes the exethrive zeemd fi>r decisioo id accordance widi section 557 of 
this title a nd on paymool of IcwflUly prcooribed ooott, ohnll b e mode nv ai labl e ^ di e parti e s 
.4geneier shall make such tnmscr^pts avaiiableta the parties at the actual cost of dt^icatkm. 
When an agency decision rests <« official notice of a material &ct not spearing in die evidence 
in the record, a party is witiUed, on tiindy request, to an t^Kirtunity to riiow the contiaiy. 


Vm. Supcficding contrary statutory provtabos 

Legislation adopted pursuant to diese recommendatioais will supersede eodsting co n tr ary 
atatubary provisions. 


Re^ieetflilly sufamiltod, 

Randolph J. Bday 

Chair, Section of Administrative Law and 
Regulatray Practice 

Fri)ruary2005 


* See Jefficy S. Lubben & Blike D. Mono^ ^ XgKHcv CA» o/i)ec&p«toQr Ohfam 56 

Admtn. L. Rev. - (2004). 
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APmtDIX 

(KjuaHyerKalc) 

I. Kitmdto* APA pniceitar*! prottettoBf to Type B wllBdlcatlim 


A. DeOnitlaoo 

Add to APA i 551 (doflniSom). 5 U.S.C. 5551:" 


(BJ conducted Oi accordance tritk secUans SS 6 andSS 7 cfM 
(le) "iJe B o^^udicatlaH^meau an agenty eridentuay proceedinz required by natute, 

other th^ 

^^.r^T^oon boiedjAIsaimceruita^SS^ tbejm^a^^^^^S 

-^^^^)^M^^"nuanelhetnitiaIdect,U«makertnaT,peBa,»tdtc^ 


B. Typo B odjodlcatian 

Amend existmg APA §554 so flat it radn » ftllown: 


See. 554. - Adjndkatioiu 

(n) Generutpriae^. TMi noction q^iUa. aoco nlmglofl»provi^ tl|»»<>^ “ ^ 
involved — 

(1) a mrtter subjort to . »d»o<p^ tiM of fl» tow and fl» finto de n^ 


i otrativ law judg e nppnin t o d 


nil n 

imilnr nnntifiii tttu 

proceeding* in which dedsioM xwt solely 00 inspects 


Sd)«eqKi* retoe*** to <*“ APA wffl eiclade ttiD prefl^ 5 

’*’nicproW«nof3toii»| **— - a « «a«i fm 
R^oct tot feUewi dieai 
’’’lasaoieti ■*■■ 


d in Puts LA. nd LB. of to 


SlSattoeBil>btottolieaiin»prortdedlwmAU«aTOd.^itefl»n»>»l>oidbili^f(i»»fl«m«coiil4lH> 

^erenee aT. M.hgr fevcL Fot toflw daca s ri op. MS 8^8 92 of to Rspott 

” Tto e*e^ti«ito eadilii* It* beeoniee inqjpnjpriite » ligj* of to Sdc^titti of to ^OTiriooi touting » Type 

B sdjodicatian. For totbcrdiscwsioii, see note W of to Report. 
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(3) Hke conduct o>f militaiy or fineign affkin ftmction^ 

(4) cases in an agency in acting ss sn agent for a court; or 

(5) the certification of worte repxesentativea. 


(b) PosoDs entitled to notice of an agoicy hearing in a 3^ ^ or 

be tim^ infonned of— 

(1} the tim^ placet and nature of the bearing 

(fi tite t" g*t autiunity and juriafiction under which tite hearing is to be held; and 
^ file mattors of foci and law aasated. ... [balance of sobaection lemainB the same] 


(c) Ai a ])fw ^ or t)fw d ifae agency shall give all mterested parties 

opportunity 

(1) the submiasion and coiaidcration of fiKta, ar^imenta, oSeis of settlement^ or 
propoaala of adjustnient when tune, tim nature of the pioeeedhifr aird the pabHc inteteat 


permit; and 

(I) to tte extent that the pactiea are muible so to determine a controversy by ccnsent, 

leedsttsos wito see l ie BP M d «i 5$7 of tMa -titier- 


iR accardano* WitA t/to proeedunafir l^peA a^udication speckled in subsectionji^ or 
Type B a4fudfeatkM specked in suheecBtm (e). 


(J) Pr u eeiam far IjpeA wg a d t p or fa o. 

(l^AJypeAp^udia^oiisluitbtcimdiietEdpitrjaaanrseetioiis 556and 557 of this title. 

<1) The employee vAio presdes at foe reckon of evidence pursuant to section 556 of 
riii* tide TMalce toe mRomfnffndftd decision or iniiial decuim required by leetien SS7 

of this titi^ tmleaui he or jAe beccana unavailable to the agency. 

(3) Except to tbecacteot required for foe dlQXMitton of ex parte mattora as authorized by 
law, such ail eaxplo^ may not- 
ed) consult a penena or party on a foot in iaaoB, unlcaa on notice and epportonity 
for all partiea to participate; or 

(B) be rey o m iblc to or subject to foe siycrviwm or direction of an enyloyee or 
agent en^ged in tiie perfiamance of investigative or prosecuting fimetions fev an 


(4) An enqiloyee oe agent engaged in the perfonmmee of investigative or prosecuting 
fimetions for an agency in a e a a s m a yiwtt ia th a t or a footo a fiy relat e d oaoo, p a rtwipato of 
ml >1 iiin ill t hn dtin i nifai . r senmmai Mi iwI rtwiininn j n r ngm n y rairinw pmni inn t I n ano t imi 117 
of this titl s i e x ce pt a s wito aaa os nwia e wl i n ii a hli e piu ss adinip, 7)jfeA a < ^u dica xi on may 
not, mduaar afaetuaUyreleaedai^wiicatUm^partieipataorad\4semtheinitiaIor 

Off agmoy l en low iwa s ea d tt e se et i on 557 efthistitln exe^aswitnesaoreoun^tn 
public procee^Bf^. Iliis subsection does not qg>ly — 

m detennhring appheatkais for initial licenses; 

(i) to pgQMfldingi iavriwi^ tha vaHdiQr or qipliefttiaii af ratea^ ftT 

piactieea of pnUio Utilities or cacriec^ or 

(Q to tiie agency or a member or memben of the body conqmaing the agency. 


(f'^ProcalMraftriyptBt^iidlaalM. 

(l)ameralTult.A7)^Ba^icatlmihaabiecmbictedlnaca»dmce\^ 


orjhebectmawuxvailabUtoAeagmy. 

m Except to AeoctaUnipiMfiiraedlijioiUioncfexpartemattmia 

J,,.^ ,,Ahylew.lher,rexidlneomcerthatpota>nsitBaiVper«morp<ntytma 

factlni3xue.mlax<m«otlc*aiidwiaimopportiimtyfi)rattpai1kau> 

’^^^^presidiiigt^icerMItiolteTexpeesaielaprxubiecttoIhe 

xepervUwP or tUrectioiiefa* agency employee eiigitgedUIlKpetfimmiiKeqf 

investigative or proaecetlt^fimcttone A part-time prestatngofflm man 

odjudleatianshanaolbe^ectUlthesapervIsImorilrectiQnifaxagmicy 

employee ei^asedm the petformouxi^iitvesagaave or pmseeatingfimctiaafn 

OusamettJ^icadoii. • 

(D) Ah emplayee or agent engaged io the perfiirmaaca of mvestigattve or 

jnosecidlHgfiHCtloHtMenaffmcylnana9Hdleationmaynol.mihatora 
factaally related a 4 ladicatUm. particulate or advise man initial or recommended 

dedsioHoranyrevimofsach dedxiom, except as wUness or coanse! inpabbe 
proce^inS^v 

(E) Ther«qKirementicfthkparagr^hdonotapptpe~ 

0) in determbiiiig applfcattonsfar UMa! Hcensa; 

C^topro<xedingpinwM)^glh9yaiUtttyQr(^^lic(Uion<4‘ra^ 

or praetice$ cf pubiic utilitieM or carriers; or 

0U) to the agat^ » « member or members of the ftorfy comprising the 
agency. 

(5) Exparte cammanicatlont. The reqairements of sections S56{^ and 557(d)slall 

apply to Iheproceediiig and. In partiador, the requirements Oat m>ly to an 
admmistrativelmvjudgeundersectionSS7(i9 shaUvply to the presiding ifficer in the 
intfcee^ng. . , j 

(6) DedsUm. The decision <fa presiding officer shaUincmde a statement (fJouiU^ 

eoncbisions, and reasonsp (M material issua cffad. Jaw, and ^saredon presented on the 


procedures speedieatnuassuoseaum. 

mJ^Zmti^efevUance. A par^ mtQi present Us case or dfenK by oif or 

'dLanentaryeviZnceandeondactsiudlcrosnexamtnalumasm^bor^uir^^M 

\^2!^!^^dosareoflhefimls.Anagencymay.n>henapar9vnBnotl>epr fa^ 

thereby.adoptproceduresjorAasubmission^aaorpartcftheevideMXtnvinitten 

form. 

( 3 ) Imperdadty e 
o0cer or an offic 
an impartial manner. 


' The jaofFMBOa Ibr deelnitny cndci* it moved fimn J554 to )SS5. See VL below. 



record. The decision be delivered ontlfy or in writir^ in t^discretiemitf the 

presiding the everU the decision is reviewed at a hi^ a^ruy level, the 

parties sh eft have an ojportmity to submit comments on the decision before the review 
process is completed. 

(7) Add^MtUpiwtecOeHS. An i^en^enffiged in Type B adjudications may adr^ rM 
that provide greats ^ocedural protections t^ are provided in this section. 

C. SnnshlDC Act excepttoa. 

Section S52b(cX10) in the Govsmnent in the Sunshine Act provides an exceptioci to the 
Sundune Act requirements tor dM c<»duct, OT di^otition by the i^ency of a 

particular r a i w of fonnal agency adjudieadoa putsumt to the procedures in 8ecti<« S54 of tins 
title or ofliCTTvisf nivT‘1*”"C * fwt fee Tfcenfd after s hearing.” Ito 

section be to nuke clear dut dw exception appEea also to B adjudicaiticn. 


D. Ethical ttandards and protection ngainat reprisal 


A. Ethical atandards 


Add new section S59a: 


5 S 9 aL Ethics and tmdependeneeefpnsUlmg officers gad admtHistrative law Judga 

(a) The CffioecfGovernment Ethics shaO prescribe regulations providir^ for 

appropriate ethieal standards for admbdstrative lawjudgss presiding officers who conduct 

adfudiratlons under section 554 cf this title. 

(b) The regulations shall be prescribed in aeamdance with sections 553(b) and 

(c) of this title. . 

B. Bemoval and dlsdpBne preaidiisc tdlkeri 


Add a new section S59b: 

559h. Removal and dbetpOmeef pr e s t dtn g officers 

(a) A presiding effieer, as dffined in section 55 J cf dds title and who is full-time, 
nup be disc^tinedorrmovedfromhis her position as presiding cffitxronfy fir goal cause 
and only <^ier a hearing btfire the Merti Systems Prtdeetian Board, subject to fudicial review. 
The hearing shall be a Typed a dj u dicat ion. 

(b) The eiK^tians (gpUoable to admaustrative lawjudgss, relating to national 
security or relictions in fires, shaO be tppticable to ^setpHne or removal apnsidu^ officer. 

nL ClarifkaliM of tte dtfinidon (rf mle 
APA sectioa 551(4) should be amende to read as follows; 


(4) "rule” means the whole or a parity an agency statasentef general ippJicabilip 
destined to implement, intmpret, or pr^cribe law or poli^ or 0 describe the orfftnisation, 
^ocedure, or prac^ce requirements of an agency; 
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M w it of gm ew l Of porti criar 
4 or pi eew ibo law or poUoy o 


ji iw i M i ti oc Tny ii rnmnilr^f f*^ 
r nliin ti m ni aontfi, nr npnmtntinc, «r prutic o bwring o» any of th e forgoing 


C> 


IV. Type A rndjndicaltm: giililett»«« for CoogttM nd ■ 

de&olt pnvkbMi wkcB ■<*<■<< l« oodnr 

A. Criteria for deddlBg whether aew protramt ihoold be Type A adjodlcalioa. 

When Gjngceoe creetei a new program invohriiig a^catioB with opportiimty fiir m _ 

evidentiary hearing, it shouM conaider and expBcifly detemino whedter die new program wiU he 

AorTVDcBadjudicgtio iL 


ftvor of the nao of Typo A ralher flian Type B adjudkalion): 

a Whodier the adjodication ie Kholy to hnohra a aubalantial impact on poaonal 

hWea or fieedom. whettior Iho ordeni cany wim them a finding of cihmnid-iammdpr^Hty or 
wooM have aubatanlial ocononuc efliatt, or wiwther the Olden involve dettnninanona of 
diacrimination under dvil righta or analogoua lawi. 


b. Whether the alindicatioa woold he siinilar to, or the fimctionel erjuivalent ot a 

current type of Type A a d j u die e tifn i. 

c. Whethw Ae adjudication would be one in whid» adjudicator# ougjit to bo 

iawym. 

Please note d»t dua provision tdiliiig to criteria for chooemg between Type A andType 
B adjudication i, not inchidcd in Bw pifiiangiuge above aince it ie not intended to he a statutory 
provision. 

Bo DeCraU provlsloB. 

Congicaa should amend the APA to provide prospectively ftat, abaenl a statutory 
requiieinait to ttw coolraiy, in any fatore logWatioa ttial weates an cq>poftunity for hearing in sn 
adjudication, such hearing shall be Type A a^udication. 

V. ISMes rdating to evidoice 

Section 556(d) should be ameoded by adding the halidzed langnage: 


c 


c. 
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^i^Evide^emv 

S!ss£sr5i*4s»i“.5^^-S. 

lemaios the same] 

VL DcdATitDiy orders 

Swtion 555 should be amended by aAUog flMKto the fcnoMng 


a> D€daraMf c rdn ^ ‘Vl^- 'f‘ "f 

urtcetiainty. ' - ' 

VIL Trsnscrtpis 

s<.i< .).lu«ild he aounded by eddmg the ilsHdzedleiiguege and strike 
crossed-olU langua^ 

Tta trauacript of teetmiotiy end exhibite. together with ell pa jemi nxl « qi^ g»l “ ^ 
proo .^«m.litutmtfm«chniv.mc^^ 

egeocy decision mrte ou officW notice of a materiel act not epp^ m ^dence 

vm. SnpcnediBgcostrary statatorj prorifioBS 

TTw provisiOTB of fliia act supersede cxistiiig contrary 
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RECOMMENDATION USX 
ADOPTEDSYTHE 
HOUSE OF DELEGATES 
OF THE 

AMERICAN BAR ASSOCIATION 
Fcbrvtry 198P 


BE rr RESOLVED, that die Amerieen Bn Aasodation supports the 


provisioh of fund* raOlcieat to pennit ACUS to cootmue its n^e u the goveonnairB ia^ 
boose advisor and coordinstor (^admiinstndve proeedunl refonn. 



( 



c 
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C 


C- 



AMEUCAN BAR ASSOCIATION 


mecTCK 

Rub>fl0.e«m 

qoii«H-i7kS 


Defending Liberty 
Pursuing justice 
Governmental Afbirs Oflke 

740 Htomth SUMt NW . 

WasMifEon, DC 20005-1022 
a02) 662-1760 
MX: 002)662-1762 


DtrUTV CMtELiai 
0««l<sA.CifdnMi 

July le, 200o 

HeHoiKKableTtudCocliraii 
r. i , duinmn 

CommitteooilAppnjprittioia 
ao3i iu-i7u United States Senate 

Washiiigtoii, D.C 20510 


The Honorable Robert C. Byrd 


LKSUAIMCOUNStL 

aMCwnci' 
iiai Mi-iTU. 


c 


CoonnitteeonAppic^jriatioos 
Umted States Senate 
u«r«wi W flaMng toiij D«C> 20510 

ijf>a«n7« 

i j Miiwt t — H. ilmmw t 

Re: F ^mrfrng thci Hewly Rcfliiftoiized Admaristartive Conference of Ibe 

United States fmr Fiscal Year 2007 


uga««>-i7kr 


L IbwvMctwhai 


Mi-tw Dear ChutiaaD Cocfann and Ranking Member Byrd: 


o«e^^«eltAj«n:> 1 s On behalf of tfae American Bar Association (“ABA") and its more than 400,000 
o7«Mic»«/iiCBiA^^cc ^ memberaiiatioiiwide, I write to exjxeas our Strong support for flmding the 

t!a^M Administrative Conference of die United States (“ACUS*^ fiv fiscal 3 rear 2007 at file 

iNTUL{CTuM.nioffny Tr«nq>nft»rinn, Treasury Appropriations Bill later fins week, we urge you to provide 
full funding fi«ACUS» which Was jurt reconstituted in file last Congress by ^ 
jiwynhTnwt of the *Tedetal Repdatory In^Mrovement Act of 2004** QPX. lD8-40i, 
fbxmcily, H-R. 4917). Once it it provided with thii modest fimdihfr the ^eucy will be 
riiiCBiATMai^ ride to restart its opoutigas sod tfaea begin addiesaiiigibe many important tasks feat 
u miiii-' nr^— ^ to it by Confess, inriuding, for aumple» aaarthig fee Departmeat of 

Ho meland Security to consolidate fee administiative processes fiom the mote fean 20 
federal agoM^ fed were inc hided in fee new Department 

ACUS ms oigmally estriiliriwd iii 1964 as a permanent bo^ to serve as fee federal 
svwpMfooKKM govenunenfsm'houaeadvimoG, and coordinator o^adminiknidve procedural 
»*”tM4mw ,s g^ reform. Reryoyed bipartism su^^xirt for over 25 yean and advised all Areetmmches 
ofgovemmeiit before being tennhisted in 1995. In 200^ Congress held several 
bearingB on ACC^ reaufemizatktn, and during feose hearings, an six mtnesses, 
inncM VMSHINC 1 QN uTTtii fnct ndiiig SiqneniB Court Justices Antonin Scalia and St^beh Breyer, praised fee woric 
oftheagebcy. The written testimony ofJustices Scalia and Breyer is availriite on fee 
AHA*b website at httPt/Avww.abanetorgfooladv/ACUSreaiifhim^ 
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Foltowing fliese tewings. H.R. 4917 wm introduced by Rep. Chris Cannon Chanmin of 

the House Judiciary Sobconnnittee on Cfflnmaoiil and Adminialrativo Law, fijr the pmpose of 

teauthorimig and resurrecting dm agency. That WpaitiBanlegislstion ultimately ^meted 34 

j! 1 e mmA 1 ft TVmnmtM— hcferc beins amiroved unanimously bi 


cosponsors— inClUOmg — ^ ^ 

the House and Senate at the end offho 108* Congress. Preardent Bush then srgnod the messuremlo 

law on Octobor 30. 2004s 

At the request of Chaitmsn Cannon, the Cm^essional Research Service CCRS^ prepared a short 
study describing the many henetits of ACUS, and acopy of the CRS Memorandum of OcMbet 7, 

7001 Is alnt m— ** b r n^^rwr «l«”etiorari»ladv/A(^lSr^wt^nri7«tjon , |1l1 ^d, Asoullmedby 
CRSp ACXJS has mai^ virtues, inctadins the fbUowmg: 




JESS 




T - ^: . ' 

lelevsnt, ccst'beaeficisl asastance whh respect to con4>lcx and aasitive admmislrative process 

issues raised by 9/1 1 restmctarine sod rcwgsnisatioB efforts,” includang the creatioa of the 

I>!parlnieidofHomelandSecoiitybycoiiaolidstmgpartaof22esri8tingagpauaesandlliB9/U 

T Twr^wrmwiflatOT M tp establish sacw rntdlige n cc structute. In addit k^ C RS noted 

that ACUS couM pitmde vahisbto snalyiis and giridsnco on sTiost of oflicr administralive issu^ 

p^bKc participstioa in electromc rokmaldng, eariy cfasUcnges to the qualit y of 

dau used by agcociea in the ruleiBskiiig process, and poarible refineinaUs to the Congresaiansl 

Review Act A fUUy-fimded ACWS could efTectwcly address fosse and myriad other issues 
involving sdmimstrahve process, piocodore, and prartice Bt s csost tlud U mimmaZ whan 
to the benefits foat are likely to result 


grffectivB. As CRS also mted in its Manonmdum, all six ofthe witnesses who te^edbefijre die 

j ipHtfviaT y SiihcommittBe on Conmcscial and AtliiLiiiistrativc Law agreed that during foe 
more than 25 years of its mristence, “...the Cocfisraice w a valuable resource providing 

information and gudance on file eflSdsDcy, adequacy and fbixness of the administrative procedures 
uaedby agendesmcarryii^witfooirniissioiis.” ACUS was unique in that it brought togedw 
senior leinsaitatives of die federal governmeot with leading pra^tiooen and sdiolan of die 
priva te to work tngethg to ingirove how our govciiimcnt fimctioDS. That coUaboridon has 

been sorely missed in many ways, as was so clearly bron^ out in the hearings. As oy l ai nwl , 

ACUS produced over 180 reemnmendations for agency, judicial, and congressional actkxis over the 

years, and qqKDximately dnee-qaartea of diese reibnns were adopted in vdiole or in part Because 

ACUS achieved these ttnpre«ive refbnns wdb a hud^ of just a ^ million ^Uars per year, CRS 
noted that “all observers, hodi before and afier die demise of ACUS in 1995, have adcaowledged 
that dw Confioence was a cost-effective operation.” 


to pEovidiog a valuable source of expert and notqMutiajDi advice to die fedenl govemmeDt, 
ACl^ also played an luip oit an t fedlttafive role Sot agencies in implementing changes or canying 
out lecommen^dioiis. In partteular, Congress gave ACUS feeilitative statutory responsibilities for 
inqileizieiitmg a number of statutes, including, for exanqilfi, die Equal Access to Justice Act, the 
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rfwgiyjgwftfiflt Accountability Act. dte Goverameot in die Sunahine Act. fhe AdmixiistEative Depute 
Resolution Act. and the Negotiated Rulemaking Act. In addition. ACUS* recommendations oftra 
resulted in Ini^ monetary savings fivageaciea, private parties, and practitioneis. Forexample. 

CRS cited testiinoity fix>m die Piendent of dw American Aitnttatioa Aaaodadon Wbidi stated Out 
"ACUS's eaoourageme^ of admiaiatratiw di^iote lesolotioQ bad saved 'roUUons of doUan’ that 
would odiowise have been spent fivfidg^ion costa.** CRS also noted that in 1994. die FD^ 

that ‘its pilot mediatioa program, modeled ate an ACUS r eriftmirtfmdftrinn, had already 
saved it $9 milium.** The CRS btatuvandum provides numenms additional exaoaples of ACUS* 
prior successes as wdL 

♦ ACUS* role in dm icsmlatorv process is totally separate and distinct ten diat of OIRA. bidie 
past, some have suggested di^ ACUS* aetmdea pedu^s may dqilicate some of 11m activities of 
OMB*sOfiBceof1nteiialioa and Regulatory A^irtCrMRA**). This reflet a nrisundacstandmg 
ofACUS* fundamental role in the r^ulatocyprooen. Byvixtueof its history and institutional 
dedgn. ACl^ is uniquely in a poaidon to acfaieve bi-^nztiaan consensus on administrative and 
u giililii Lj i iiq a i m iiiiiili , l i n iiou hh ia fra mi i fi n aw w iiliu i mil iii i li jii i h IiiiiI ii h ii k — 

*lMSt practices” ideas; and to bring private aectw lawyers and academics together with political and 
careo* gcvermnmC officials to addrM ways to improve government cqieratkms. 

OIRA is a very diteent type of entity that ia nrithfr faiclined nor equipped to address many of die 
issues that ACUS has focused on. For example, there is no that OIRA could have devoted so 

much time and attention to devetoping fhe ADR techniques thit so many govonment agencies 
adopted. Nor does OIRA phy any role in agency adjndication m judicid review iasnes. OlRA's 
principal role ia to repreeeat dm Freadent in maldDg sure diat die AdmizustratioD*s regulatoiy 
policy is followed. ACU^ role, <xi the other hand, is to be an indepeodent catalyst for seeking to 
lefonn and inqirove administrative and procedural issues diat neceoarily tend to receive lera 
attention in Congreas or die White House in the foce of what are deemed toon pressing d^to-day 
matters. 

to sum, now that Congreas has enacted bipartisan l^jalation reandiorizing ACUS, the agency 
should be provided with the very modest resources that it needs to restart its operations without 
unnecessary driay. To accomplish dns goal, we ui^ you to provide S3.2milUoia in fondmg for 
ACUS for fiscal year 2007 diteg your Committee’s mark iq> of die Transpmldion Tteasuiy 
.^ipropriations Bill later diis weds. 

Thank yon far c onsid eri n g the -riews of the ABA on this myoctant issue. If you would film to 
discuss the ABA*8 views in greater detail, please foel free to contact the ABA’s sodor legislative 
counsel fin- administrative law issues, Lawm Flisby. at 202/662-1098, or die Chair of (he ACUS 
Task Fmce of the ABA Administiathw Law Sectioai. Warren Behnar, H 202/S86-67S8. 

Sincerely. 


Robert D. Evans 
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Cdi The Honorable Christophers. Bond 

The Honorable Patty Murray 

All ofltra menibera of the Senate Committee on ^iproptwttona 

The Honorable Arlen Specter 
The Honorable Oirio G. Hatdi 
The Honorable Patrick J. Leahy 

The Honorable Jeff Seasiooa 

The Honorable Charles H Sdiomet 

The Honorable leery Lewie 
The Honorable David R. Obey 
The Honorable Josqih KnollMberg 
The Honorable John W. OWer 
The Honorable Chris Cannon 
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fVpp<.njiX ^ 


RECOMMENDATION 106A 
ADOMEBBYTHE 
HOUSE OF DELEGATES 
OF THE 

AMERICAN BAR ASSOCIATION 
ABtiiit9.2MS* 


RESOLVED, Itat Sic Amsriccn Btr Accocidioii aKDingn Coipen to cctoMiah ftc 
cA-rimantfiiic Lw luJac Conferoaof^jjaM st^ ci m indqici ldent cwncy to Mwiinc Ihc 

i^im ibi l i»ofttieUm toa~Sl»leiOIBceofyni CB»el M Mi«sc niMi twiiiiitc|iccttoAilinini««uveljw 
Judges inohldmg Sicir tccting, selection, md cppoaSmcoL 


*Note: The “RecommeadetioD,'' but not die attoched ‘Report,” constitutes official ABA policy. 
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Fedenl admniistrativc Uwjudget C'ALT) hive beancmben of tlie American Bar AstoeUttoi^ 
Indicia Diviaioiw NaticKua Coafnence of the Adnmristntive Uw Judkiaiy, smce 1971; thii reaohittan 
renews and cattoidB esdatiiig American Bar Afaociat>« policy.* 


Hie Office of Pcnonnel MatMganeat C*OPI«r) ia tnandated to administer (he ALJ program and 
tomamtamaregiatoofqualifiedBpplicania and teat and evaluatepeo^ectiveapplicaiila.*. ^iwevcr, 

Onri lecendy closed its OfBce of Admnusfrative Law Judges and bu oAefwiae &ikd to a drtpwtrly 
efTvicf the ageFKi*««»d die judges imfcr its man date, h 2003, dm fin ctions were dispersed to otfig' 
0PM divisioDS, without notice to dm ageaoies or to ALJa regarding the tama of transfer. Thus, dieve Is 
no central admimstratfve office to wknmister dm adznbistratiTe law judge program at OBd, and diere is 
no agency dmt proYutos sugsestloitt to Confess to bsprave dm adniniatrative adjudicatioo psocesa. 


The Admioiattarive Law Judge Canftrenoe of the TJnHed State wai paftnn diM fimetkiDB and 

| y i H I iii g . i i mfa r the A duiiuiauaii a e P ro cedu r e A e t TAPA*!. Th e A dmiB MheH ve 1 a w J > i d a a 
Conference of the Iftntod States would be sixmlar to dm Judicial Ccaifiataiee of dm United States, whsdi 
pEovuka administrative fimctiona lor Fedoal Article m judges, but ita creation would diect DO change in 
the current Tdatimiriiip between AUa and the agemties where dmy serve. RadmrIfaenewCoaftrence 
would Bssiane toe cumstf rasponsibflities of 0PM wito icqmct to admimstralivc law judges, induding 
todr testing, selectkw, and appo mn nen t 


Fedenl admiiristritivelawjudgea are appointed under 5 U.S.C.I 3105.* Their powenemantoe 


’*Tlie Annican Bar Assoeiatioa baa adopted policy ngipoiting dm mdepeadcaioe and mtegrity of the sdaoiniilntlve 

jt^ldaiy in 1983, 1989, 1998, 2O00 and 2001. Meed, (he Asaodukp*! c onimitii ie Bt to the ind^endeoce of dm 
judiciary jai rflrrtTlf *"t*^j"" ****‘^^*^^ Mit1 wuit y <¥f iIm StoMtiiigf>Bwmiiai«o» Jirfiarf 
wMehUlAafmdtn |B C U M>tB ttoi ^mlae. 

^ 'nBclaaiificationof'‘idininbtradv«]awjv4g»”lareaervedbyOfFMfbrd»q>ecifieclBmof^paBitiDaiilaiimde 
under 5 V.$.C S 3 105 and appUM to sB ageadei: 

•The tide ’adamnsUtoive law jodgB*iiAeoffiBial clam taa&r an ad mini ag ati ve law jTid|Bpoai l ioo.Eedt 
agency win me cailyttiiiofBcal dm titk far pccTOBwi, budget. Mid Sicalpi gp twet.'* JCFA.} 
930J03b. 

S CFJL { 93(K201 lapma 0PM to coffact oon^etitiva auBasatioai far a rtnaniitrati ve law jw^ poaitiooa mid 

ATJ|MaMnnaa one in wMdunypcnlionaftfaBdnticatiichideadioee Much require file ip pomiment of an 
law judge Midg-S UAC 3105. ALh can cnlvbe appototed after cctli fi ca li ci n hr (ffM: 

An agency make an nnxiuaun totoma diii aim r ati v e law judge position only wito dm prioritopwivil 

ofOPXLew<ptMiettiiBiiaheaim nipointm c n tftoaiaccatiflcateofeligiMeafii in iahedbyCffM.5CJJLt 
930J203a. ld.{930.203toseealM5U.S.C|5373C2000)(Fuvidiiigfarpayfara<faBiiifstiattvel8W 
judges, alao mlgect to ORd approval). 


^ S« abe, 5 U.S.C wc. 5372 (a) C7wr fae puepoma of tbi« aectiwi, dw tenn ‘adnvqiatntive law judge’ 
adminiatntive law judp a ppmate d under aeetioa 310^'^ 
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toflicAdministraawProoedmAcl.* B»tojsi«l«gilei5«rienceanre«M^fe«*lK)K^ 

eip«iHX* proyidM naurity, oqieniK ill «Mpam» » reKaMe recoct 

probloiB likely to be encouoteed ee en edmillietnJive lewjudBe, end mtiiiie^'intt mte cMdem*^ 

^eduBt rii to fl»« u«d in edminn^ be^*^ 

la. dedmed tbit fcdetel lAoimitiilive lew judget ICO like otter Salenlt^jtidM fee 

. Mkifiittlmt tft eAa Federal trial nidses; 


aiqnCilK e^io c i-eeree .. 

hwutM md emnnetuatioil and tfiat ALft 


rv.re^ hfW^iffv4il#ridirfhyAUanivolvebfflloat»f<togaiiandbaveoo n ffidei ^ unpBctiMdiB 

nttUmaleooaomy. faawl.aaii^teAUinayliandkaaingtocMctt^n^*®*®*™**^^ 
people and involrebillioiia of doOari, AIJaa<|Mi«8tecaaea involving a wid^ 
regulalDiy nurtten.. . 


VuOSIcAafferMtmdMtmQgimma 

Hie need fee a iqiatate i^cncy to mana^ fte AU program is pfoinplod by longistaiidaig ^ 

probfema with OPM’a admiiuatration of the proyam. Tbc APA oontcn^lated feat fee CiviJ Service 

CoomiwakBi (now OPM)f iroukl overMe merit selection and appotatoem of AUa and wouMidw act^^ 
™ft«iSnd«nan£ortteAUaroffambutOPMhaieaaeotiaByi*andonedfeatiolCe Seotioq 1305 ptovidea 

ilMifUila.i i wpwufitaioiM3i05(appe« inen ^t^O e* b»)n«^^ 
investiate, i«pure teporta by agencia, preacribe itgulaticau. appoint 

— <nhooqia wttnegao and ree<yds, and pay witncaa feca. Alfeou^feeOm 

Program Handbook, p. 4, iffinm ttajae rc^pooafeilitka, OFM has seldom exercised fe^ ewepl fix 

WhidMig mmetimea leafem-benign changea in ■efactioo and RIP regulations. 

On.Mayl1> 1991, fee Nationtl Conferenoe of Adndniatrstivcljw Judges Q4CALJ)’*. in fee 
JufeeW Divistan of fee Aioerican Bar Aasocittion, wrote to OPM, pomdng out feat 


^ See. A Qaide to Fedeid AgeiKy At^odicafen. Mklnd Asinnv, ed, ]64(.4M«rfeM«sre4saMiatfM 

Fee eKiiopte.iqWecttop<J>HfeBdnde*offee agency, afeniiiiiitBtive law 

iudgw ere enwnrerel to adoBBirtw 0i4% iauw iabpoeosi, iBcdve letovrt evidro to dj^oifeoD*, ^ 

rtt mtUte rtMunune af dielwine. Thsae Himb i i i wita l powm rtto than tta AdmmiUHttve Ptwedatw Art ^ 

“wifliMit fee necaeiiy of es^rwi e^ocy del^tioa" and "an afBBey » wMimii fee poww to withhold wA powbT 

fiom itt edinlirirttitw law jodgsfc Id. Tte Adniartrative Ptoeedare Art leeki to liBrai ead pcolect ^ role 0?^ 

...I bw hidae, ulme ‘hnfMrtialityr in fee words of fee Si^nas Cowt in ATmAeg K/cfriw, fw U.& 

23E. 250 (IPOTX w iilthiiTfr inirrr*— — ** tn^»»wt< hi pdwjMtinye ia onr fjwitiaihn aial teabaa.** 

^ aomW t gii*t in«i«tw< riirin H p >^^a>r»i^ *MgritSetectimofFcilgalAdiiiinlniitiveLewJndnes.*'70Jirfte«mrf 
216,218(1987). 

* .gjftt K £teiiMWii, 438 U.8. 478 (1978). 

^ r«ieMlMMm€C9m*Mw.S0tiACv$lliiMSMgFmUAma*fi9, S3SU.S.743 (2002); see ilio,A » e< r Wee d 
J>«pt »fEiainnmemtdMm§mtat R Cteftsrf S U s fts , 304 P Jd 3 l(lit Ck 2002) (finding feat Dqiertment of 

f«lw»Amitt« rsifvak.wjadgeisigfaictioosaveQqivsleattePodqsll>iiridfiidaes).. 

* AtJprapMi ewe oriafaenviibeadiB fee Ova Service C omm iss i oiiindwisaobseqwenfly 

bi&xtoted to 0PM and fee Mexil Systems Pnteetkie Bond CldSPB”). ^ 

* Srr ,i rr"Wmp««, 1 ^, Mia Paiwli af A dmliuHftfi T B Law Judses. 63 Ped. A874 (ptopoied Fefa33. 

1998). 

NowfeoNstkaialCoiifeteaeeirffeeA feiiaiistisd ychidiasTy.. 



OFM iits not ftw-w a letdenfa^ role ta ^ educetiott of eittier AlJe ordie ^encies ai to die 

Tuto of tbcfc wtatinoahip or dK Judge* I fimcBon, or in d»e «5)ern*im « investig^w 

prpblenurdatedtpfiiKtielatkBiBli^codftoction. OIMheinotcoodootedor^pflosotedi 

orieotatioa prograOB AUa <0* tiwr ■dnmnifraton* IiM not monitcced die qjpratfiiiaM ^ 

niffioeitt numbers of ALT* egoctei (al&ou^ liMlitKmany it bee catefbUy inonHoced 

jTOointniHila to ptevert the qjpomiiMBt of toomiiiyXl>i»n« •dopt^ 

tor itobdoct, pnMxduie. support staff; office or hearing space» and hM oot investigated or 

inkle leanmneadatiocu on any tiidteae questiooa, or fte kng-etaodmg str^bctween Ae S$A 

and Os ALJs, or, most receotty. ttK i^parent due pncGsa bieakdown at MSFB in comiection with 

ptogeeted fudou^ of AUs in fiscal 1991. 

That letter suggested to iieaas fliat <WM should UDdertake to tn^HOve rdattooships between AUs 
and their acrt^oM and toe lot of ALb geaaally, mehidmg cdnoatkn to AUs and flieir leviewmg 

« 4i tii i iiiirtr at nie leave for ed n ca t ioiL Md el i n ea far office^ staff support, rohea and pcria, 
inodel procedural lulea, stsodicda of oottluet. appokifiDaeal of sofficioit judges by agpacies. a mim-corps. 
andentoveati^rtUnofdieSSAandflirlou^aituatloaeaDdp^iasuea. lnlunol991 OFM forwarded 

Aut A J iitii i t W F m twie Prifrrww TTmW SWm (APt fer ftcwtridwtinn m mnnwaion _ 
fc<t^»«<tminittn tr vrjiiriinar¥ st u de w a s cwimlrtiwl to t992aadiecep>i»d- 
themvMrtsnceofcflfitiiiuinil and inqicovingdwpotitkikorAIJB and toe ALJ program.” However^ 

0PM n d dwr lefawtoed ner dealt widi ai^ of foe HCALJ eocMcnu, and 0PM undotodc no actioo on die 
report even tbou^ it apooaoied it 

hi August 1 994 NCALJ again sou^ a leeponee to ita letter and was told 0(PM in a September 
8, 1994, letter tfiBt**eevRBiofyourc(niecxna appear tobe more appropriately identified aa agency 
iMttera” and that *‘odMr concerm iqppetr to inw^ nndten whkdi radUrt wifo diii agency’s eifolving 
policy of returaiiig greater reapoosiliiHty for persOToel swugement to die ■genciea.’* The Irtbr did Dcn 

address the foct diat such a policy ought conflict widi OFM’s req^onailrilitiee under die APA. hi dioet 
while OFM 1ms le^onaibility to study and report to ConpCM coDoming the ALJ ptogcan, it hu not 
jf^fi yl t>MpmelMmedm iutnest ittietumingitifiiDCtiootodie ageneiet. 

From 1998 to 200^ ageociea were geaenUy unable to hire new judges frnn die OPM legiataT. 
•WhileAifcg**^pend^OPMwipcndedd>e ffiTamm e tion procce»fera d iain is liitivelawju^ee 
(AU). Tlndbee, die ALfiegistar became drted. Widi one exceplinv” agencies could not hnejud^ 
fiom the AIJ’RegiBtcr during diU period. In Smsi m, 31S F3d 1358 

(Fe^ Or. 2di)3)^ after an qipKcad was r^eeted in htf request to be be gnen part of die ALJ exandnatioo, 
th e Fedml Aft ttm nf tegfag WM ■ reviewhig employment practice.** On 


*' lCFil.f305.9^7. [57FR61760,Dec.29.1992j. 

jlAe*arHjlM^toMPr0metfM«Mr<3l9FJdl368(F^ 

hi Augut SSA was gnated a waiver by OPM lo bn 126 judga nbo would have qualified under aiqr KoriBg 
frwriiilj gff f** <^6^w*»**— PfT W^aHdMtamsMnft 

One Hundred Seveoib Cosgien, Second Seaooi ^lAY 2, 2002). 

SuBsetting American Bar Associatkm policy estahliahes diat widi reject to die teenjUmem and selectini of 
a dnanistia live law judgea (AUs) emplo}^ by federal tgeocie«,OPM,«ndCo n g r eaa . wfaera neewmy, imtD 
develop stiate^es to incrrarc die p n c e nl aya of women cod e nnori ty endidates, eUminate veterans' pieftnticea 

fivww «tii« ptwi—j allnw »elecrinn hy ■geneae* firm « twrmW range of eiwtirialM fer AT J p ftriHtwf ffAtanett 
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February 27, 2004, die United Slates Siqsenie Court fiially diandsBed die rerpiests fot certiMarL 

fast also fidkd fD fiiQow its own regnlatkiQi ccraceraii^ priority placement fiom die AU 
priori^ refeml Hst resoltfng ia brepsTabls harm to aa AU on the raL and a pidnnnaty 

nqunctian Bgunat its contmued in^Kops admimriratioD of die PKL’* 

Various odier ([oestiont have ariaea cooceniag the qiproptiate admiiilflratiaB of die ALJ 
progr am , inclttdnig die adcytiai of a Code of JUdfeial C o nduct for AIJa, which 0PM hat tafased to 
consider at part of its Rspooribility uadcr present law. While (^M hat met periodically widi AIJ 
representatives, it baa leAued requests to estAbah rii advisory eonmittee or to meet widi AZJ 
representatives on a regular basis to disenu diese sod other proUeass coDcernmg die AU program.” 

Administralkm of die ALT p ro gram lyQPM baa been iiiadequ«tg,«>ij PPM buff rqwtrt e dly 

favtieated hy wiwia and deeda diat it Awe nm -mtart tr, Ibr rtw nf 

operatiooal programs such as dm AUproffam. Indeed, untO 199B die OFMtaiig^aiige plan did not 
lecogniadieAUprDgnunaaoDeofilsrB^ionsibiHties. Prom l OM-M the Offiee nf AAn i i nu i i aii iia Tw 

Judges was upgraded by plaemg an adndnistzative tew judge in charge of the office, but shioe dist tiine 

die office director has been a per s onnel spedaHat rather flian ajudge ami ^ office baa l^en 

fiir ALf applicant and adiea it finstty opeaed die register cootmuoialy, it applied illegal criteria, aa 
notedsbo^ incxamiiBagaiidseorittgappHcami. As a result ofOPMinactioD,agcades have mrt been 
able to address hiring needs. 

Maxt^i0AdmlMbtraiiv€Ejgilclfii^ 

The Admiiiistretive Law Judge Conference of dm Ibuted States wiD aasume afl dutire with 
reap^madanniatrativelawjudffaicunaidyinBiidstedtoOFM. Tim budget cunentfy dedicated to 
adnaniatratioa of an admmisbatrvehw jodgas* p ro g r sin by Ond will be tmafared tothe 
Admmiatiitivc Law Jud^ CoafereDGe. Agimoiee will contmoe to sdlect AUs but the selectkBi pfuoesi 
and AU roister will be msnsged by die AdmitnstretivB Lew Judge Cboftrence of dm Ifanted Stales. 

It is also anticipated dist the oflioe of dw Chief Judge win have dm cspsdty to review roles of 
procedure, roles of evidence, peer review, and wfaere appropriate malce sug^stioDs fer to promote 

ddmmistrative unifontuty. 


EMjmrtHfgkSimJmrdi 

The A dmini stra ti ve Law Judge Conferenoe cd* dm Ihnted States will a 


ehi^ standards for 


WtfsOfBceofAdmaiuintiveLawJa^ct. Ahfaonyfa PPM &ei«Dy adWwit tn rtwi— ^ 
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Memorandum from Morton Rosenberg, Specialist in American Public Law 
AND T.J. Halstead, Legislative Attorney, American Law Division, Congres- 
sional Research Service, to the Subcommittee on Commercial and Adminis- 
trative Law 



Congressional 

Research 

Service 


Memorandum August 3 , 2005 

TO: House Subcommittee on Commercia] and Administrative Law, Committee 

on the Judiciary 
Attention: Susan Jensen 

FROM: Morton Rosenberg 

Specialist in American Public Law 
American Law Division 


T.J. Halstead 
legislative Attorney 
V American Law Division 

SUBJ EOT : Comparison of the Duties and Objectives of the Office of Management and 

Budget and the Administrative Conference of the United States With 
Respect to the Assessments of Executive Agency Performance in the 
Administrative Process 


Pursuant to your request, this memorandum provides a brief overview of the duties and 
objectives of the Administrative Conference of the United States and the Office of 
Management and Budget, with a focus on whether the activities of a reconstituted 
Administrative Conference would be duplicative of functions already performed by 0MB. 

Stmeture and Functions of ACUS 

Legislation creating a permanent Administrative Conference of the United States 
(ACUS), was enacted in 1964,' with funds first appropriated in 1968.^ In 1995, the activities 
of ACUS ceased when funding for its activities was terminated. ACUS was reauthorized in 
the lOS"" Congress,’ but has yet to receive an appropriation. The statutory provisions 
governing ACUS were never repealed by Congress, and the reauthorization in the 108“' 


' See 5 U.S.C. §§ 591-96. 

" PL. 90-392 (1968). 

’ PL. 108-401, 108“' Cong. 2d Sess. (2004). 

Congressional Research Service Washington, D C. 20540-7000 
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Congress only slightly revised its original provisions, by authorizing appropriations and by 
making four additions to the “purposes” section of the Act/ 

Pursuant to its statutory authorization, ACUS is tasked with (1) providing “suitable 
arrangements through which Federal agencies, assisted by outside experts, may cooperatively 
study mutual problems, exchange information, and develop recommendations for action by 
proper authorities to the end that private rights may be fully protected and regulatory 
activities and other federal responsibilities may be carried out expeditiously in the public 
interest”; (2) promoting “more effective public participation and efficiency in the mlemaMng 
process”; (3) reducing “unnecessary litigation in the regulatory process”; (4) improving “the 
use of science in the regulatory process;” and (5) improving “the effectiveness of laws 
applicable to the regulatory process.”^ 

The reauthorization leaves intact ACUS’ original membership dynamic, which is 
structured, in effect, as a public/private partnership, in order to maximize “the joint 
participation of agency and outside experts in administrative procedure.”* In the event of 
appropriation its membership will thus consist of a minimum of 75 and a maximum of 101 
members, composed of a Chairman, council, and assembly. The Chairman would be 
appointed by the President, the council would be composed of the chair and ten other 
members, and the assembly, if comprised in accordance with prior practice, would consist 
of approximately 100 members, “consisting of representatives of federal agencies, boards, 
and commissions and private citizens, including lawyers, law professors, and others 
knowledgeable about administrative law and practice.”^ 

During the course of its original existence, ACUS was widely viewed as an effective, 
independent and nonpartisan entity. For instance, Sally Kattten, a former Administrator of 
OMB’s Office of Information and Regulatory Affairs (OIRA) during the Clinton 
administration, stated in 1994 that ACUS “has a long-standing tradition of private-sector 
membershi p that crosses party and philosophical lines Likewise, C. Boyden Gray, a former 
White House Counsel in the George H.W Bush administration, testified before the House 
Judiciary Committee’s Subcommittee on Commercial and Administrative Law in support of 
the reauthorization of ACUS, stating: “Through the years, the Conference was a valuable 
resource providing information on the efficiency, adequacy and fairness of the administrative 
procedures used by administrative agencies in carrying out their programs. This was a 
continuing responsibility and a continuing need, a need that has not ceased to exist.”’ 


‘Id. 

’5U.S.C. §591(1H5). 

* Jeffrey Lubbers, “If it Didn’t Exist, it Would Have to be Invented" - Reviving the Administrative 
Conference, 30 Ariz. St. L.J. 147, 148 (1998). 

^ Jeffrey Lubbers, A Guide to Federal Agency Rulemaking, Third Edition, American Bar 
Association, p. xvii (1998). 

* Toni M. Fine, A Legislative Analysis of the Administrative Conference of the United States, 30 
Ariz. St. L.J. 19, 55 (1998). 

’ C. Boyden Gray, Testimony Before the U.S . House of Representatives, Committee on the Judiciary, 
Subcommittee on Cotmnercial and Administrative Law, Hearing on the Reauthorization of the 
Administrative Conference of the United States, 108“ Cong., 2d Sess. (June 24, 2004). 
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As further evidence of the widespread respect of, and support for, ACUS, it is 
interesting to note that Supreme Court Justices Scalia and Breyer testified before the 
Subcommittee in support of tbe reauthorization of ACUS. Justice Scalia stated that ACUS 
was “a proved and effective means of opening up the process of government to needed 
improvement,” and Justice Breyer characterized ACUS as “a unique organization, carrying 
out work that it important and beneficial to the average American, at a low cost.”“ Examples 
of the accomplishments for which ACUS has been credited range fi'om the simple and 
practical, such as the publication of time saving resource material, to analyses of complex 
issues of administrative process and the spurting of legislative reform in those areas.” 

Stracture and Functions of OMB 

The Office of Management and Budget traces its origin to the establishment of the 
original Bureau of the Budget within the Department of the Treasury by the Budget and 
Accounting Act of 1 92 1 . The Bureau was transferred to the newly created Executive Office 
of the President by Reorganization Plan No. 1 of 1939,” and was subsequently designated 
as the Office of Management and Budget by Reorganization Plan No. 2. of 1970.“ While 
OMB’s primary function centers on budget formulation and execution, it has many other 
major functions, including regulatory analysis and review. The Paperwork Reduction Act of 
1980, later recodified as the Paperwork Reduction Act of 1995, established the Office of 
Information and Regulatory Affairs (OIRA) within OMB. In addition to its statutory 
responsibiUties, OIRA exerts significant influence on the scope and substance of agency 
regulations through a presidentially mandated review and planning process. Shortly after the 
creation of OIRA in 1980, President Reagan issued Executive Order I229I, which imposed 
cost-benefit analysis requirements on rule formulation and established a centrahzed review 
procedure for all agency regulations. Responsibility for this program was delegated to OIRA. 

In practical effect, E.O. 12291 gave OIRA a substantial degree of control over agency 
rulemaking, enabling OMB to exert considerable influence over agency efforts in this context 
from the earliest stages of the process. The impact of E.O. 12291 on agency regulatory 
activity was immediate and substantial, with OIRA reviewing over 2000 regulations per year 
and returning multiple rules to agencies for reconsideration. As a result of this rigorous 
review process, agencies became sensitized to tbe regulatory agenda of the Reagan 
Administration, largely resulting in the enactment of regulations that reflected the goals of 
the Administration.” The issuance and implementation of the order generated controversy 
and criticism, with opponents asserting that the review process was distinctly anti-regulatory 
and constituted an unconstitutional transfer of authority to OIRA from the executive 


” Jefftey Lubbers, Reviving the Administnitive Conference of the United States: The Time Has 
Come, 51 Dec. Fed. Law. 26 (2004). 

” Fine, n. 8, supra, at 46. See also, Gary J. Edles, The Continuing Need for an Administrative 
Conference, 50 Admin. L. Rev. 101, 117 (1998). 

” 42 Stat. 20(1921). 

” 53 Slat. 1423 (1939). 

“ 84 Stat. 2085 (1970). 

” See T.J. Halstead, Presidential Review of Agency Rulemaking, Congressional Research Service 
Rep. No. RL32855 at 3 (2005). 
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agencies. This review scheme was retained to similar effect and controversy in the George 
H.W. Bush Administration. 

President Clinton supplanted the Reagan era review scheme with Executive Order 
12866, entitled “Regulatory Planning andReview.”'^ The Clinton orderimplemented amote 
selective and transparent review process, while generally retaining the centralized review 
dynamic established by E.0. 12291. Coupled with the comparatively pro-regulatory stance 
of OMB during the Clinton era, this review scheme resnlted in a decrease in the rates of 
OIRA review of rules, from an average of 2080 regulations per year in fiscal years 1982-93 
to an averse of 498 in fiscal year 1996.” It is important to note that this decrease in the 
numbers of mles reviewed docs not indicate a concession on the part of the Clinton 
Administration that there were limits on presidential control of the scope of OIRA review 
or on the agency rulemaking process specifically.'® Rather, it would appear that the Clinton 
Administration employed the OIRA review process and general assertions of administrative 
control over agencies in order to implement its regulatory agenda. ’’ 

The George W. Bush Administration has retained E.0. 12866, utilizing it to implement 
a review regime that subjects rales to more stringent review than was the case during the 
Clinton Administration. It has been asserted that the current Administration has returned to 
the review dynamic that prevailed under E.0. 12291, with OIRA describing itself as the 
“gatekeeper for new rulemakings.”'® Under the current Administration, OIRA has increased 
the use of “return” letters to require agencies to reconsider rules, which, in turn, has led 
agencies to seek OIRA input “into earlier phases of regulatory development in order to 
prevent returns later in the rulemaking process.”’ ' This dynamic arguably buttresses 
executive control over agency rulemaking efforts by exerting influence over rulemaking 
activity at the earliest stages of rule formulation.” Additionally, OIRA has instituted the 
practice of issuing “prompt letters” to appropriate agencies to encourage rulemaking on 
issues it feels arc ripe for regulation.” OIRA has acknowledged that prompt letters “do not 
have the mandatory implication of a Presidential directive,” characterizing them instead as 
a device that “simply constitutes an OIRA request that an agency elevate a matter in 
priority.”” As with the use of return letters, the use of prompt letters has arguably enabled 
OIRA to exert a substantial degree of influence on an agency’s regulatory agenda.” 


'"/d. at5. 
Id. at 7. 
Id. at 8. 
Id. at 8. 
“ Id. at 10, 
” Id. at 10. 
” Id. at 10. 
”/d.atl0. 
”W.atll, 
“/d.atll. 
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Analysis 


While ACUS and OIRA could be viewed as operating within the same sphere to the 
extent that they are both concerned with regulatory matters, it would appear that there are 
substantial, concrete differences between their respective structures and missions that in turn 
give rise to a fundamental difference between the nature and manner of their respective 
assessments of agency performance in the administrative process. 

Most importantly, ACUS is an independent entity, whereas OKA is responsible for 
effectuating a given administration’ s regulatory agenda. As touched upon above, ACUS was 
widely regarded as an independent, objective entity that was tasked with the unique role of 
assessing all facets of administrative law and practice with the single goal of improving the 
regulatory process. As stated by one commentator, “[tjhis level of bipartisanship contributed 
greatly to the ability of the Administrative Conference to reach consensus on issues for their 
merits rather than becanse of any particular ideology or party agenda; this in turn contributed 
to the credibility of the Conference’s work and the willingness of academics and private 
attorneys to volunteer their time to the Administrative Conference.' Conversely, OKA has 
none of the indicia of independence or objectivity that characterized ACUS, nor does it claim 
such a character. As an arm of OMB, situated within the Executive Office of the President, 
OKA is quintessentially executive in nature, with a predominant mission to advance the 
policy goals of the President. As such, while OKA might be characterized as serving a 
coordinating function in the administrative context, it naturally foUows that this function is 
exercised under the influence of the President.^^ Indeed, the activities of OKA during the 
Reagan, Clinton, and George W. Bush Administrations, as touched upon above, would 
appear to establish that this coordinating function has been employed to fitter the regulatory 
agenda of those administrations. 

The distinction between ACUS as an independent entity and OKA as an executive 
agency may also be seen as having practical effects that give forther credence to the ability 
of ACUS to serve uniquely in the consideration of agency specific issues. For instance, Loren 
A. Smith, currently serving as a Senior Judge on the United States Court of Federal Claims 
and a former Chairman of ACUS, has stated: 

[T]he very fact of ACUS’ smallness audits lack of investigative powers and 
budget sanctions, made agencies willing to come to ACUS and listen to 
ACUS. OMB or the General Accounting Office were threatening. The 
General Services Administration and the Office of Personnel Management 
were often perceived as the enemy. ACUS on the other hand, was seen as the 
kind counselor, one who gave useful, and generally palatable remedies. It 
thus had the confidence of most of the Executive branch and the Congress, 

And a place like this is not to be valued lightly.^* 

Apart from concerns regartUng independence and objectivity, it has been suggested that 
while the staff of OKA possess a significant degree of expertise with regard to 


^ Fine, n. 8, supra, at 55. 

’’ See, e.g.. Lubbers n. 6, supra, at 152. 

Loren A. Smith, The Aging of Administrative Law: The Administrative Conference Reaches Early 
Retirement, 30 Ariz. St. LJ. 175, 181 (1998). 
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administrative issues, there are nonetheless fundamental structural issues that would inhibit 
OIRA’s efficacy in this context, such as the “multitude of issues flowing through agencies 
daily, the severely limited resources of executive oversight, and the variety of control 
relationships that exist in the administrative system.”” Justice Breyer echoed this sentiment 
in his testimony di scussing the mission of ACUS , stating “I have not found other institutions 
readily available to perform this task. Individual agencies, while trying to reform themselves, 
sometimes lack the ability to make cross-agency comparisons.. ..The Office of Management 
and Budget does not normally concern itself with general procedural proposals.”™ 

Also, the broad scope of ACUS’ mission, coupled with its independence and expertise 
could be seen as making it die appropriate entity to analyze the efficacy of the functions of 
OMB itself. In his testimony before the Subcommittee, C. Boyden Gray identified OMB 
activities as being ripe for study by ACUS, suggesting “empirical research on the innovation 
of the OMB ‘prompt’ letter, matters relating to data quality and peer review issues,” as 
particularly suitable topics for inquiry.’' 

These issues of independence and objectivity, the widely recognized expertise and 
bipartisan nature of ACUS, and the broad scope of the work it conducted in all facets of the 
achninistrative process could thus be taken to belie the notion that the activities of a 
reconstituted ACUS would be duplicative of the functions of OMB or its Office of 
Information and Regulatory Affairs. 


® See Edles, n. 11, supra, at 135 (quoting Thomas O. Sargentich, The Supreme Court’s 
Administrative Law Jurisprudence, 1 Admin. L.J. Am. U, 273, 280 (1993)). Professor Edles has 
further suggested that “[p]rocedure and process changes would rarely, if ever, rise to the level 
sufficient to attract OIRA’s attention.” Sec Edles, n. 11, supra, at 135-36 n. 212, 

“ Stephen G, Breyer, Associate Justice, Supreme Court of the United States, Testimony Before the 
U.S. House of Representatives, Committee on the Judiciary, Subcommittee on Commercial and 
Administrative Law, Hearing on theReauthodzation of the Administrative Conference of the United 
States, 108* Cong., 2d Sess., pp. 2-3 (May 20, 2{X)4). See also, n. 9, supra. 

” See n. 9, supra. 
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